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Good Afternoon,

For our discussion tomorrow, attached is the updated Kivalina Tribal Profile. | am also including my
‘cliff notes’ for tribal engagement best practices.

| provide Tribal Profiles to the Colonel for his background prior to all G2Gs. If you see anything that
needs correcting or have additional information you would like to share please let me know.

I also included a short Power Point to guide our conversation tomorrow. This is a my pared down
communications primer, but | think it is just what we need for our discussion.

Best,
Kendall

Kendall Campbell

Tribal Liaison

USACE Alaska District
907-753-5582 (o)

907-201-6310 (c)
Kendall.d.campbell@usace.army.mil
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Native Village of Kivalina

Tribal Name 

Pronunciation ‘kiv uh LEE nuh’

Meaning: In the Inupiaq language the word Kivalina means “the side of the right when facing the coast”, which references cultural understanding to directions and space.

Village Location

Kivalina is located at the tip of an eight-mile barrier reef located between the Chukchi Sea and Kivalina River.  The village moved to the barrier island in the early 1900’s when the first school was built.  The village was relocated further north on the reef in 2000 in hopes of finding a potentially safer settlement area.  In 2006 USACE prepared a report in response to legislation directing the Corps to investigate issues surrounding erosion at several Alaska Native village sites, including Kivalina.  The Corps determined the current location was equally vulnerable to erosion and the effects of climate change.  

[image: ]





Demographics

According to the 2020 census 423 residence live in Kivalina year-round. The population is 98% Alaska Native. Residents are employed in construction, mining, healthcare, education, traditional crafts, and tribal and city governance and services.

The village is the northern-most village in the Northwest Arctic Borough. There are two flights daily from Kivalina to Kotezebue year-round.  There are no roads that currently meet outer highways or any other villages.  The community does not have a port.

The village is well positioned for hunting and fishing (seals, walrus, bowhead and beluga whale, caribou, polar bears, birds, fish, berries, and edible plants), but is extremely vulnerable to ocean storms and erosion. 

Governance

Kivalina IRA



Becky Norton, President	

Isabelle Booth, Council member 

Myra Adams, Council member 

Henrietta Adams, Council member 



Tribal Administrator	Millie Hawley

[image: ]

Millie Hawley was President of the Native Village of Kivalina from 2010-2018 and was President when President Obama toured Kivalina in 2015. She served as the Environmental Manager for Maniilaq Association for 5 yrs prior to her psotitions in Tribal governance.  Millie is the proud mother of four children and has a degree in Community Health.

Nancy Wainwright, Attorney



City of Kivalina

Kivalina is governed by a Mayor and City Council of seven members.  



Prominent Surnames include Swan, Adams, Hawley, and Norton.



Mayor		Austin Swan, Sr.



		[image: https://www.nwabor.org/wp-content/uploads/AUSTIN-SWANN-150x150.jpg]

Mayor Swan also sits on the Northwest Arctic Borough Assembly, representing Assembly Seat B for the Kivalina Community.

ANCSA Regional Corporation

NANA Regional Corporation

Red Dog is located on land owned by NANA.  NANA shareholders comprise 56% of the mine's workforce. Under the terms of the Teck Cominco/NANA agreement, NANA received royalties of 4.5% until the capital costs of the mine were recovered, which occurred in late 2007. At this point, the royalty due to NANA increased to 25%, and will increase by an additional 5% every year, to a maximum of 50%. Under the terms of the Alaska Native Claims Settlement Act of 1971 (ANSCA), which created NANA and the other native corporations in Alaska, NANA must share approximately half of its profits from natural resources with the other eleven land-based regional native corporations. If the mine remains profitable at the current level, this will mean a distribution of several hundred million dollars a year of mine profits to the regional native corporations.

Native Village Corporation

Involuntarily dissolved in 1998.

History

The Kivalina barrier reef has long been a stopping-off location during seasonal movement between the arctic coastal areas and Kotzebue Sound communities and was used for both temporary and seasonal camps by the Kivalliñigmiut Inupiat for thousands of years.  By the early 1900’s the BIA built a school in the location of the current village and a permanent year-round village developed at the north end of the Kivalina Lagoon (near the area of the modern dump site).  By 1911, discussions began about the need to relocate Kivalina to another site.

In 1940 a post office was constructed, the same year the Native Village of Kivalina was established under the Indian Reorganization Act of 1934.  In 1953 relocation was put to a vote, but the majority of the community voted to remain on the current site.  The airstrip was built in 1960.  Shortly thereafter Kivalina gained nationwide attention as one of the small communities located near the proposed location for Project Chariot, a project planned by the Atomic Energy Commission to test thermonuclear bombs for “non-military” purposes.  Project Chariot would have created a deep-water harbor at the mouth of Ogotoruk Creek, 50 miles north of Kivalina. Protests occurred and President Kennedy ultimately cancelled the program in the fall of 1962.  Kivalina incorporated as a city in 1969.
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In 1982, the regional Native Corporation, NANA, entered into agreement with Teck Cominco Alaska, Inc. to develop the largest open-pit lead and zinc mine in the world at the time.  The Northwest Arctic Borough was established to help manage the local development that was anticipated to coincide with the development of the mine.  Kivalina is the sole downstream community from the mine, with the mine location at the headwaters of the village’s primary water source, the Wulik River.

By 1990 erosion in Kivalina had become critical and discussion of safety and sustainability of the community began in earnest.  A special election was held in 2000 to decide on a new village location.  The current village site location was chosen and the city was relocated.  

In 2005 Congress requested and funded a baseline erosion assessment by USACE for the state of Alaska, with a focus on identifying communities experiencing erosion and/or in immediate risk.  Kivalina was designated one of 26 “Priority Action Communities” and further study was conducted for immediate action to consider either initiating an evaluation of potential solutions or a continuation of ongoing efforts to manage erosion.  In April 2006 the Corps published a report on the examination of erosion issues at six priority action communities including Kivalina, The report concluded that the new location of the village of Kivalina had 10- 15 years before erosion would necessitate abandonment of the village and that although erosion controls would not stop the erosion problems they could provide the community some time to prepare for relocation. 

In June 2006 The Corps completed a relocation planning Master Plan and concluded that the preferred site chosen for relocation, Kiniktuurag adjacent to Kisimigiuqtuq Hill (K-Hill), was geotechnically inappropriate and strategically problematic and that for the Corps to continue to support the community’s relocation effort a relocation site must be identified that is feasible to long-term residence.   The community elected to move forward in planning a relocation effort to Kiniktuuraq.  It is notable that all relocation votes have been roughly a 50/50 split with only 1 vote swaying the decisions.  Kiniktuuraq is located on the south side of the Wulik River floodplain, within the salt-water groundwater zone.  K Hill is located on the North side of the Wulik, between the Wulik and the Kivalina Rivers, about eight miles upriver.  There is a freshwater lake at the foot of the hill, and there is no sea water contamination of potential freshwater sources. 

In the fall of 2007 the Corps reinforced an existing, locally constructed sea wall, followed by the construction of a 1600 ft rock revetment in 2009 and 2010, which created a temporary solution to allow more time for the Village of Kivalina to plan for relocation.  
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Under the Planning Assistance to States and Tribal Partnership Program the Corps supported Kivalina with continued analysis of potential relocation sites and other studies for relocation.  By 2012 the Corps explained the selected relocation site of Kiniktuuraq was not feasible and the Corps could not support relocation efforts to that location.  In 2013, Kivalina requested support from the Corps for study and construction of an emergency evacuation causeway from the current village location to K-Hill.  The Corps concluded that to meet the requirements to build an evacuation road the construction would take a minimum of 4 years to complete at a cost of $79 million.  The cost and time were too much for the Tribe to agree to work with the Corps.  The Corps Civil Works division currently does not have an active study or project at Kivalina.

In 2016, the Alaska Department of Transportation (DOT) began preparing an Environmental Assessment on proposed construction of a safe, reliable, all-season evacuation road between the current village site and K-Hill. In 2018, the Corps Regulatory permitted DOT to build the Kivalina Evacuation Road to K-Hill.  The construction of the evacuation road is currently underway. The roadway was completed in 2020.

Current community concerns revolve around climate change and relocation planning.  Priorities include the lack of adequate sanitation.  The current solid waste dump site is located at the location of the previous village site and just west of that site in areas already identified at risk of erosion.  The village does not have a piped water system and the sewage system for most residents consists of honey buckets with disposal at the solid waste dump.  Finally the community water system is vulnerable. The Wulik River is the community’s traditional water source, where people collect water directly from the river for drinking.  Many in the community will no longer drink the water due to contamination fears.  The city does have a water treatment system (sand pressure, bag filter, hypochlorination).  Water treatment occurs when water is pumped to the village to water tanks.  Residents also collect rainwater, untreated river water, sea ice, and lagoon ice.  The only buildings with piped water and sewer are the school, teacher housing, and the washeteria.

[image: ]

Kivalina pump in the Wulik River, upstream from the Lagoon to avoid tides and storm surge. 

Native Cultural History

The Native Village of Kivalina is primarily comprised of Iñupiaq speakers.  Iñupiaq speakers fall within the Iñupiat cultural group that primarily inhabited the Arctic Coast.  These cultures adapted to one of the harshest of Alaska’s environments by developing a subsistence and traditional lifestyle of gathering wild food year-round.  The most important species that the Iñupiat hunt include Bearded seal, Beluga whale, caribou, and Arctic Char, locally referred to as “trout’.  Kivalina is known for its harvest of Bowhead whale. The village is active is the Alaska Eskimo Whaling Commission (AEWC).  This commission was formed in 1977 primarily to advocate the International Whaling Commission (IWC) for ability to hunt bowhead whales.  The AEWC was successful in increasing the IWC’s bowhead whale hunt quota from 0 to 336 by introducing the ICW scientists to Traditional Ecological Knowledge which revealed the ICW scientists had undercounted bowhead whales because the conventional scientific understanding of bowhead whale behavior was incorrect. 

[image: ]

Archaeological evidence suggests Iñupiat cultures arrived in Alaska at 4,000 years ago, although recent evidence at the mouth of the Kivalina River suggest the area was used by hunters for over 12,000 years.  The Iñupiat people were adaptive and moved across the landscape to collect foods.  Traditionally the best hunting places were often the most dynamic environments: rivers, estuaries, or coastal promontories subject to storms, flooding, and erosion.  As a dynamic culture, communities could move when needed and shift between coastal and inland subsistence practices when necessary.  The ancestors of the Kivalina, known as the Kivalliñigmiut, had a cultural tradition of traveling to the coast in the spring to hunt sea mammals and moving inland to hunt caribou in the fall.  They would often winter on the coast to hunt whale.  This flexibility is a part of the reason coastal and inland resources remain important and critical to cultural survival as the impacts of climate change become more severe.  

The Kivalina IRA has a long history of engaging subsistence and environmental issues that have potential to effect the cultural continuity and livelihood of the village.  In addition to forming a tribal council under the Indian Reorganization Act in the 1930’s, the Tribe has been proactive and taken leadership roles in effecting change that benefits not only Arctic and Alaska Native cultures, but Native American cultures across the Nation, particularly in terms of combatting climate change.

In 2001 Kivalina IRA signed a resolution to be included in a petition to Alaska DEC to issue an emergency order against Red Dog Mine related to air and water contamination.  The resolution also called upon NANA Regional Corporation and the Maniilaq Association to make good on their commitment to protect subsistence resources, cultures, and traditions.

In 2002 the Village sued Red Dog over EPA violations for failure to prevent finely ground ore, “fugitive dust”, from escaping into the environment. Red Dog settled and agreed to pay $33000 in civil penalties and subsequently spent $2.6 million for a conveyor belt containment system.

In 2004, the Village sued again in U.S. District Court alleging Red Dog had thousands of Clean Water Act violations.  Red Dog settled and agreed to pay up to $120 million for a wastewater pipeline from the mine site to the ocean.

In 2008 Kivalina sued multiple oil agencies, energy, and utility companies in United States district court over greenhouse gas emissions.  The Corps cost estimates to relocate were used to justify amount of damages sought by the Tribe. The suit was dismissed in 2009 under the political question doctrine. Kivalina appealed to the 9th Circuit Court of Appeals in 2009 and the case was dismissed in 2012 for lack of subject matter jurisdiction.  The Tribe appealed to the US Supreme Court in 2013 and the Supreme Court decided not to hear the case.

In 2010 Kivalina filed a petition for review with EPA’s Environmental Appeals Board (EAB) calling for the board to withdraw EPA’s permit for Red Dog.  EAB denied the review.  In 2011 Kivalina IRA filed a petition for review of EPAs permit under the APA with the 9th Circuit.  The 9th Circuit denied their petition in 2012.  

In 2015 President Barack Obama met with Kivalina Village IRA in Kotzebue (Airforce One could not land in Kivalina). 

Traditional values:

Knowledge of family tree
Love for children
Avoid conflict
Knowledge of language
Cooperation
Family roles
Sharing
Hard work
Responsibility to tribe

Humor
Humility
Respect for Elders
Spirituality
Respect for others
Respect for nature
Domestic skills
Hunter success
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Historic Inupiat family.
Courtesy of The Inupiat Heritage Center.
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arly Kivalina.
Courtesy of Hawley Family and City of Kivalina.








Friday, May 24, 2019

USACE Alaska District Tribal Liaison

Helpful Hints for successful tribal interaction

Basics:

· Shaking Hands.  Culturally, most tribal members do not shake hands with a forceful grip.  The firm handshake is a Euro-American tradition.  When shaking hands with tribal members use a MUCH gentler grasp and do not hold on for a long period of time.

· Eye Contact.  For many tribes staring and long periods of eye contact may be considered disrespectful. Make eye contact, appreciate the person talking with active listening, but avoid staring.

· Tone of Voice. Avoid speaking too loudly or assertively.  Be respectful. Avoid a defensive tone.

· Slow down. You are talking too fast.  Speak slowly and listen to the silence. Listen more than you speak.

· [bookmark: _GoBack]Listen and do not interrupt.  Tribal members will often take LONG pauses while speaking.  These pauses have cultural meaning and intent.  Do not interrupt or try to fill in the gaps.  Some cultures use stories to communicate opinions or answer questions. Do not cut the tribal member off because you believe they are off topic. Listen carefully because the discussion point or answer to a question may not be obvious or may come at the end of the story.

· Gifts. *** Giving and receiving gifts is customary for tribes. Accept gifts and food graciously.  Sharing food and giving and receiving gifts is a critical part of building and maintaining cordial relationships, as well as showing respect, openness, and friendship.

· Body Language. Avoid crossing arms and be aware of your facial expressions.  Many tribal cultures use non-verbal cues prolifically to communicate.  A raised eyebrow in western society can express surprise or shock; in some tribal cultures a raised eyebrow means ‘Yes’.  A furrowed brow in western society may express disgust, concern, or signal a question, whereas in some tribal cultures a furrowed brow means ‘No’.

· Humor. Many tribal cultures actively avoid conflict and use humor to discuss difficult or painful topics.  Listen carefully for underlying concerns in humorous discussion.

· Respect for nature and culture. Subsistence tradition is not just a way of life, it is the tribe’s life, survival, and identity.  

· Share your story.  Do not be afraid to talk about yourself and tell your own story.  Share information about your family and how long you have lived in Alaska.

Elders:

· Highly respected and revered.  Elders play a significant role in tribal communities and are respected for their wisdom. Elders are considered extremely valuable in any decision making processes.  Elders’ comments should be considered expert testimony.

· Elders come first. (Followed close after by children) It is a sign of respect to allow elders to speak first and have priority seating in the venue.

· Do not interrupt. Elders offer their comments most often through storytelling and use pauses liberally. Do not interrupt and listen attentively.

*** Receiving gifts can provide an ethical dilemma for Government employees.  However, the giving and receiving of gifts is considered customary and to refuse would be considered rude. Consult your office of counsel and Tribal Liaison for Best Practices.




Kendall Campbell, Tribal Liaison 

U.S. Army Corps of Engineers – Alaska District

Date:  11 March 2019

“building and preserving Alaska’s Future”

Alaska Native Cultural Communications Primer





“The views, opinions and findings contained in this report are those of the authors(s) and should not be construed as an official Department of the Army position, policy or decision, unless so designated by other official documentation.”
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A little about myself
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DoD Alaska Native Cultural Communications and 

Consultation Course

Offered every two years in Alaska sponsored by ALCOM

Next course will be Nov. 2020

Training should include ALL personnel who have responsibility related to tribal relations and consultation.

As the designated representative of our Nation, the District Commander is responsible for meeting the trust responsibility toward Alaska Native communities with whom USACE deals.  It is imperative AK USACE leadership participate at minimum in the Executive Session of this training.



Alaska Native Cultural Communications Training
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Government to Government Relationships

Sovereignty

Trust Responsibility

Tribal Consultation

DoD Policy

USACE Tribal Policy

Alaska District Commanders Unique Role

Unique Aspects of Tribal Relationships in Alaska









Objectives
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G2G Relationship is more than a consultation obligation.

 Stems from the unique federal relationship between U.S. Government and Federally Recognized Tribes which is guided by Treaties, laws, regulations, Executive Orders, and policy.





The U.S. Governments has a unique legal relationship with Native Americans. 

Sovereignty

Tribal perspective: Tribes have always been self-governing, independent nations.  Tribes retain the power inherent in sovereign nations

Congress gave itself plenary power over tribes and established a ‘domestic-dependent’ relationship to 

Diminish tribal sovereignty

Overrule tribal government decisions

Indian Education and Self-Determination Act 1972 (Nixon)

Encouraged tribal self governance



Government to Government Relationships
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The U.S. Government did not CONQUER tribes in the creation or expansion of the nation.  The tribes are VERY proud that throughout the tumultuous and ever changing relationship with the U.S. Government they have always retained their sovereign status. ALWAYS recognize a tribes sovereignty when beginning a consultation and acknowledge the federal governments trust responsibility.



Sovereign status means  inherent right or power to govern themselves.  Sovereignty is the BASIS for our government to government relationship with tribes.  The Sovereign status of tribes is acknowledged in the Constitution, Treaties, Laws, Regulations, Executive Orders, and Policy (Commerce Clause, Article 1, Section 8: gives right to do business with tribes to federal government, not states. Supremacy Clause, Article VI: Treaties are the supreme Law of the land = why Alaska avoided treaties with tribes and sought alternative mechanisms to diminish sovereignty and tribal rights.)



Sovereignty is Limited: can not alienate their land, can not treat with other nations, jurisdiction limitations on non-Indians.



Plenary: Complete power of a governing body.  It is the federal government and not the state who retains power over tribes, unless expressly granted to the state.



Upheld by the seminal cases in 1830’s that defined the Federal Government Trust Relationship with tribes, the Marshall Trilogy, which established tribes effectively as wards of the federal government.



Prior to Self Determination was several period in federal-indian relations that diminished tribal sovereignty.  

   Forced removal and relocation 1830-1887 

   (1862 Homestead Act)

   Boarding Schools 1879-1970s

   Allotment (Dawes Act ) 1887: Dissolved tribal landholdings, divided lands into privately owned parcels, set up enrollment criteria.  End of Allotment 1928

   Indian Reorganization: 1934: Tribes could become legal entities (not sovereign nations) by working with the BIA to develop, adopt, and govern by a constitution and tribal council. 

   Termination period 1953-1968: Terminated federal recognition of over 100 tribes, 

	Removed tribes from lands, sold lands, ended gtg requirements ALSO time of expansion for DoD

   1971 Alaska Natives Claims Settlement Act (ANCSA)
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Tribal Consultation Obligations

Federal Trust Doctrine

Trust Responsibility

Fiduciary Duty

Treaty Reserved Rights

No Treaties in AK 

Laws

NHPA, ARPA, NAGPRA, AIRFA, NEPA

Executive Orders

Sacred Sites (1996), Consultation Policy (2000), Environmental Justice (1994), Cooperative Conservation (2004)



Government to Government Relationships
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Trust Responsibility:

	Old Doctrine coming out of the Supreme Court  in the 1830’s referred to as Marshal Trilogy of cases, or the Cherokee Cases.  Trilogy of cases  set foundation of federal jurisdictional  law excluding states from power over Indian affairs (plenary power).  Creates the “special relationship” ( Tribes as Domestic Dependent Nations) between the federal government and sovereign tribal nations, 1st as a means of protecting sovereign nations from the states, 2nd as a type of ‘trust’ relationship, as a guardian-ward relationship where tribes have a right of occupancy on federal lands.  This relationship has evolved over time into a fiduciary relationship and federal governments role as a trustee through, constitutional amendments (Congress regulation of Commerce of Indian Art and Presidents authority to make treaties), congressional acts, and treaties.  Since the 1980’s the courts have held that where a congressional act or treaty creates a active fiduciary duty to tribes the federal government is accountable for any breach of that duty.  



There are no treaties with tribes in Alaska.  This does not abrogate the governments trust responsibility to tribes in AK.  Treaties are the primary legal vehicle for defining Native rights and land claims, not their federal recognition and the federal governments responsibility to tribes.  Tribal land designation is not related to tribal sovereignty.  Tribes are “sovereign without territorial reach” (St. of Alaska Native Village of Venetie, 522 U.S. 520 (1998)).

	Up Shot: All federal agencies have a duty to consult when tribal lands, resources, or cultural properties are at risk



Duty to protect these tribal resources (fiduciary duty) Courts give federal agencies broad discretion  



fiduciary. 1) n. from the Latin fiducia, meaning "trust," a person who has the power and obligation to act for another (often called the beneficiary) under circumstances which require total trust, good faith and honesty.

The federal government, owes a fiduciary duty to Indian Tribes.  The nature of that duty depends on the underlying substantive laws (i.e. treaties, statutes, agreements) creating the duty.  For AK, statutes are the primary basis for the fiduciary duty, subsistence, ANILCA.



CONCLUSION: Meeting the Trust Responsibility:

Recognition of Sovereignty, Fiduciary Duty, Obligation to consult, duty to protect usafructory rights, protected natural and cultural resources



Executive Orders and Memos: 1994 Executive Memo: G2G Relations

		1996 EO: Sacred Sites: actions that limit access to sites

		2000 EO: Consultations: follow existing regulations

		Env’t Justice: consult with minority low income populations

		Conservation: tribal interest in lands and natural resources promote tribal participation in fed decision making
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DoD Policies

Trust Responsibilities

Government to Government Relations

Consultation

Natural and Cultural Resources Protection

Applicability

All DoD operations, activities, and installations that require interactions with tribes



Tribal consultation
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Consultation obligations begin with the trust responsibility.  We consult with tribes because it is our legal responsibility to do so.  AND THE TRIBES KNOW THIS.



Consultation does not mandate an outcome. It does not mandate agreement. Should be conducted to the extent practicable and permitted by law.



DoDI 4710.02 Consultation occurs whenever proposing an action that may have the potential to significantly affect protected tribal resources, tribal rights, or Indian lands. And in accordance with Public Law 108-199, Section 161 and Public Law 108-447 Section 518 



Emphasis is that Consultation is the form of communication that builds and strengthens the Government to Government relationship

Because you consult under the umbrella of a government to government relationship that consultation should be meaningful:  Defined as the DoD component makes a good faith effort to engage the tribe(s) early enough in the planning process to consider potential effects of the proposed action or project on the tribe(s) and consider tribal input in the decision making process.
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DoD Guidance on Successful Consultation 

Cultural Considerations

Culturally specific information obtained from a recognized leader should be respected and considered as expert evidence and opinion

Be aware of and respectful of tribal protocols

Be mindful of tribes concern for sharing culturally sensitive information



Tribal Consultation 
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Cultural Consideration: Your tribal liaison will prepare you.  Allow for briefing time prior to meeting by Tribal Liaison



Tribal Protocols:

 1. You will find tribal protocols may be very similar in style and cadence to military protocols and ceremony. Continually seek to find cultural connections. Some examples include: importance of family; importance of tradition and history; awareness of roles in society; thinking of how actions today effect and make a difference to future generations.
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USACE Tribal Policy Principle

Recognize Tribal Sovereignty

Honor the Trust Responsibility

Engage in Government to Government Relations

Engage in Pre-Decisional and Honest Consultation

Promote Self Reliance, Capacity Building, and Growth

Protect Natural and Cultural Resources when Possible



Tribal consultation
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USACE Guidance on Successful Consultation 

Cultural Consideration

Talk early and often

Start relationship before consultation

Rely on your Tribal Liaison (punt when necessary)

Know your Tribes (Leadership, Gov’t Org, History, Economics, Demographics, Location)

Operate Transparently

During the Meeting

Embrace the Ambiguity of Structure, Agenda, and Attendees

Be there to listen, not defend

Be respectful, not defensive

Do not interrupt and listen through the silence

Accept all gifts in the name of the Corps*

You may also give small gifts depending on circumstances (pens, coins, pins)





Tribal consultation
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*If you wish to keep the gift you can make a donation to the tribe for the value of the gift or the USACE Consultation Guidelines suggest handing over to protocol office on to be displayed at the District or Division Office (???)  Consult your Office of Counsel.



It is important to remember that the role of the U.S. Army as a Federal Agent in the history of Native American cultures is not full of happy outcomes for tribes.  Historic trauma is felt be many families and tribes whose cultural and identity have been directly impacted by the history of the U.S. Army.  DO not expect tribal communities to just trust us and our intentions.
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When USACE Consults	

Anytime there is potential to significantly adversely affect tribal lands and tribal resources (on or off tribal lands)

Projects funded, constructed, and operated by the Corps

Projects constructed by the Corps, operated and Maintained by non-Federal sponsors

Activities authorized by the Regulatory Program

Rivers and Harbors Act of 1899, sec 10

Clean Water Act Sec 404

National Wide Permit General Conditions #17: Tribal Rights

Military Projects (Installation, housing, airports, clearing ordinance, Hazardous, Toxic, and Radioactive Waste

Laws that require consultation (NHPA, NEPA, NAGPRA, ARPA)

Tribal consultation
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Our Federal reach is state wide and more diversely engaged than any other branch of the military or federal agency in the state.

There are currently 573 federally recognized tribes in the United States and 229 are in Alaska (BIA).  

The Tribes within Alaska are dynamic and diverse in culture, tribal organizations, and natural topography and resources.

The AK District missions (projects, actions, and activities) are dynamic and diverse and occur on federal, state, private, and tribal properties (owned in fee, allotments, non-profit organization, for profit organizations, reservation, and in trust).

Over the years Congress has passed laws that create a unique relationship between the Federal Government, the State, and Alaska Natives.

Alaska Native Claims Settlement Act (ANCSA)

Alaska National Interest Lands Conservation Act (ANILCA)

AK Commanders Unique Role
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Federally recognized tribes in AK are ‘Sovereigns without territorial reach”. St. of Alaska Native Village of Venetie, 522 U.S.  520 (1998).  



Trust Responsibility and fiduciary duty is not base on land in Alaska.  The Alaska Native Claims Settlement Act (ANCSA) 1971 eliminated land trust and usafructory rights for Alaska Natives.  ANCSA extinguished Alaska Natives aboriginal title to 365 million acres in Alaska and PAID $962.5 million to the Corporations the law created ($3 an acre).  Also Conveyed 45 million acres to those corporations.  In addition to extinguishing land rights the law extinguished title claims based on use and occupancy (i.e. hunting and fishing, usafructory rights).



Thus, land rights (both in ownership and use) do not play a prominent roles in defining and promoting tribal sovereignty in AK, like it does in the lower 48.  ANCSA extinguished aboriginal and statute-based Alaska Natives title, use, and occupancy rights in the state.  KEY: Extinguished rights to land and use of lands BUT NOT sovereignty.



Although Congress sought a means to extinguish land rights and property claims (coincided with need for title certainty in the wake of Purdhoe Bay oil discoveries) the Congressional intent was not to diminish Alaska Natives subsistence interests.  Congress expected state and BIA to protect native subsistence.  Neither did, and in 1980 Congress took steps to protect Alaska Natives subsistence interests by passing the Alaska National Interest Lands Conservation Act (ANILCA), but under compromise the law did not grant Native peoples exclusive protection and the law established subsistence protections for most rural Alaskan residents, both Native and non-native.



For Alaska, native subsistence plays a key role in tribes ability to exert sovereignty and thus evoke a federal agencies trust responsibility.  Although ANILCA is not exclusive to tribes, this fact does not diminish the tribes sovereignty or the federal government s trust responsibility.  Other important areas where tribes exert sovereignty and ecoke the trust relationship, art (MMPA has a native exemption for subsistence and authentic Native handicrafts or clothing”, religion (American Indian Religious Freedom Act) 



Where Plenary power remains the trust responsibility continues.  “Courts have held that federal preemption is based on the exercise of a federal trust responsibility to protect native communities and subsistence culture”.  Federal Preemption Doctrine is a doctrine of law that allows federal law to take precedence over state law.



 Federal Preemption in AK includes:



Treaties (all but whaling convention provide specific exceptions for AK subsistence)

Migratory Bird Acts

Fur Seal Convention

International Whaling Convention

Polar Bear Convention



2. Statutes

            1.  Reindeer Industry Act

            2. Endangered Species Act (Subsistence exemption for Alaska)

            3. Marine Mammal Protection Act (Subsistence exemption for AK Natives)

11



Federal recognized tribes in Alaska are Sovereign Nations

In terms of our trust responsibility, subsistence protection is a key factor in tribes concerns

Cultural Consideration

Consultation is a collaborative process designed to ensure information exchange and consideration of tribal viewpoints BEFORE and DURING decision making. 

“Purposeful Attention” to the interest of tribes: Listen, consider, collaborate, explain. 

Tribal considerations are IMPORTANT but not an overriding consideration. Courts have found that in federal matters tribal concerns should be considered, but are not overriding when there are competing public interests. 





AK Commanders unique Role
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Helpful Hints:



The goal of 90% of the meetings is to have a conversation, leading to mutual understanding and comprehension.  And ultimately to trust, respect, and awareness of share responsibility.  If you have a good conversation it will lead to less conflict, create greater opportunity for collaboration, and more informed decision making.
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