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SUBPART 1.1 — PURPOSE, AUTHORITY, ISSUANCE
1.101 Purpose.

The Engineer Federal Acquisition Regulation Supplement (EFARS) is issued pursuant to Subpart 1.3, Federal
Acquisition Regulation (FAR), by the Chief of Engineers, United States Army Corps of Engineers, under authority of the
Secretary of the Army. The EFARS implementsand supplementsthe FAR, the Defense FAR Supplement (DFARS), and
the Army Federal Acquisition Regulation Supplement (AFARS).

1.103 Applicability.
The FAR, DFARS, AFARS, and the EFARS apply to all USACE acquisitions.
1.104 I ssuance.
1.104-2 Arrangement of Regulations.
(a) General. The arrangement and numbering of EFARS conformsto the FAR, DFARS and AFARS.

(b) Numbering. Numbered divisions (parts, subparts, sections, or paragraphs, etc. and lettered appendices) of this
Supplement correspond to the same numbered division in the FAR, DFARS and AFARS. Numbered divisions of this
Supplement with a suffix in the "100" series (e.g. 1.601-100) contain subject matter related to but not contained in a
FAR, DFARS, or AFARS numbered division. Omission from the EFARS of anumbered division which appearsin FAR,
DFARS or AFARS denotes that there is no additional coverage in EFARS.

(c) References and Citations. This Supplement shall be referred to asthe Engineer FAR Supplement (EFARS). Any
numbered division may be cited as "EFARS' followed by the division number. Thus, this section would be cited as
"EFARS 1.104-2", but within this supplement, it would be cited as"1.104-2".

SUBPART 1.2 — ADMINISTRATION
1.201 Maintenance of the EFARS.
1.201-100 Amendment of the EFARS.

(a) The EFARSwill be maintained by the Principal Assistant Responsiblefor Contracting (PARC), code CEPR-ZA.
All revisionsto the EFARS will be prepared by the PARC. Proposed revisionsto the EFARS shall be submitted to the
PARC, ATTN: CEPR-P, through normal command channels.

(b) The EFARSwill normally be amended by PARC Instruction Letters (PIL) which will contain replacement pages
and be distributed electronically.

SUBPART 1.4— DEVIATIONSFROM THE FAR
1.403 Individual Deviations.

(1) Requests for deviations from the EFARS shall be submitted to the PARC for approval.

(2) Requests for deviations from the FAR, DFARS, or AFARS, shall be submitted through the PARC.
SUBPART 1.6 — CONTRACTING AUTHORITY AND RESPONSIBILITIES

1.601 General.
1-1
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PART 1 — FEDERAL ACQUISITION REGULATIONS SYSTEM

1.601-93 Responsibility of commanders.

Functional Coordination. The Contracting officer isresponsiblefor all contract decisions, as prescribed by FAR 1.602.
Major contract decisionswill be staffed with functional coordination among staff elements.

Command Involvement in Award Decisions. Some architect-engineer (A-E), construction, design-build,

hazardous toxic and radioactive waste (HTRW), and federal information processing (FIP) contracts are so critically
important that the commander should be the source selection official or approval authority. HQUSACE will determine
source selection authorities on Total Environmental Restoration Contracts(TERCs). FAR clause52.204-1, Approval of
Contract shall be placed in solicitations where the source selection approval is above the contracting officer or in
solicitationswhen aformal acquisition planisrequired in accordancewith EFARS 7.102(S-102)(b). FAR clause52.204-
1isnot applicable to post award contract actions regardless of its use in the award of theinitial contract.

Command Oversight of Post Award Contract Decisions. Some contracts are so critically important that commanders
should befully involved in the key post award decisions. However, management oversight of post award decisionsmust
be more limited.

Consequently, to preserve the contracting officer'sindependence, the commander'sreview of key post award decisionsis
limited to concurring with the proposed decision or to returning it with questions (not disapproving and not directing
another particular decision).

Command procedures. Each command should devel op standardsto identify critical contractsthat may require approval
of award decisions or post award oversight by commanders as stated above. For award or post award decisions, the
standards may include complexity, local sponsor interest, type of contract (such asHTRW), and unresolved differences
of opinion resulting from functional coordination among staff elements. Key post award decisions may also include
sizable contract claims, terminations for default and alternative dispute resolutions (ADR).

HQUSACE will assure that USACE complies with the requirements of AFARS 7.103, Agency Head
Responsibilities.

MSC commanders shall nominate individuals to be designated source selection authorities (SSAs) for IDCs over the
thresholdsin 7.102(S-102)(b)(i) and (ii). Nominations shall be sent to HQUSACE (attn: PARC), and the PARC will
approve/disapprove the appointments.

Each M SC Resource Management Board (RMB) shall review the plans of subordinate commands as described in
Subpart 7.1 at least twice annually. The MSC RMB shall report its review to the MSC commander with
recommendations for approval.
Each district shall prepare the acquisition plans and strategies required in Subpart 7.1.
1.601-100 Civil Works construction contracts.

The Secretary of the Army, acting through the Chief of Engineers, is authorized by 33 U.S.C. 622 et seq. to carry

out projectsfor improvement of riversand harbors (other than surveys, estimates, and gagings) by contract or otherwise,
in the manner most economical and advantageous to the United States.
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1.602 Contracting officers.
1.602-1 Authority
1.602-1-100 Administrative contracting officer authority.

(a) Individuals may be delegated administrative contracting officer (ACO) authority as set forth below. Less
authority than that specified below may be delegated.

(i) Execute unilateral administrative modifications under FAR 43.103 (b)(1). Modify construction contracts
within the scope of the contract under any of the following contract clauses unique to construction contracts, provided
that no individual contract modification exceeds $500,000 (the sum of deletions and additions): FAR 52.212-11,
Variation in Estimated Quantity; EFARS 52.212-5001, Variations in Estimated Quantities - Subdivided Items; FAR
52.212-12, Suspension of Work; FAR 52.236-2, Differing Site Conditions; FAR 52.243-4, Changes; and FAR 52.248-3,
Vaue Engineering — Construction.

(if) Modify construction contract performance periods under FAR clause 52.249-10, Default (Fixed-Price
Construction), when a delay is due to unforeseeable causes beyond the control and without the fault of the contractor.

(i) Modify purchase orders under FAR clause 52.243-5, Changes and Changed Conditions, provided that the
modification does not cause the total value of the purchase order to exceed the simplified acquisition procedures
limitation described at FAR 13.101.

(iv) Perform any of the contract administration functionsin FAR 42.302, subject to thelimitationsin (i) through
(iii) above.

(b) ACOs appointed under (@) above shall not modify construction contracts under any clause not specified in (i)
through (iii) above, including (but not limited to) terminations for convenience or for default.

1.602-2 Responsibilities.

(c)(ii) Legal counsdl isan integral member of the USACE acquisition team and process. Conseguently, legal
counsel shall review all contract actions over $500,000 and all contractual issuesthat may lead to aclaim, regardless of
dollar amount. Although not mandatory, contracting officers and administrative contracting officers are encouraged to

seek legal counsel for complex or unusual contract actions under the $500,000 threshold.

(iii) Differences between the contracting officer and legal counsel as to legal sufficiency that cannot be
satisfactorily resolved within the command shall be referred to PARC (Attn: CEPR-ZA) for resolution.

1.602-2-91 Appointment of ordering officers.

(b) In accordance with AFARS 1.603-1(1) chiefs of contracting offices are hereby delegated authority to appoint
ordering officers under their jurisdiction, without power of redelegation.

(c) All ordering officer appointments shall be in compliance with AFARS 1.602-2-91.

1.602-3 Ratification of unauthorized commitments.
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(b)(3) The following ratification authorities are delegated, without authority to redel egate:
(A) PARC for amounts of $100,000 or less;

(B) Chiefs of Contracting offices for amounts of $10,000 or less.

1.603 Selection, appointment, and termination of appointment.
1.603-1 General.

(2) Requestsfor contracting officer and ACO appointments shall be submitted to HQUSACE, ATTN: CEPR.

1-4
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SUBPART 2.1 — DEFINITIONS
2.101 Definitions.

"Chief of Contracting Office” means the Chief of the Contracting Division at a District, or the Director of
Contracting at a Division, Center, Laboratory, or other support activity.

"Command" means each USACE Division, each USACE District, The U.S. Army Engineering and Support Center
(HNC), Transatlantic Programs Center (TAC), Transatlantic Programs Center(Europe)(TAE), Topographic Engineer
Center (TEC), Cold Regions Research and Engineering Laboratory (CRREL), Construction Engineering Research
Laboratory (CERL), Humphreys Engineering Center Support Activity (HECSA), and Waterways experiment Station
(WES).

"Commander" means the commanding officer of each USACE district and each USACE division, and the director
or commander of HNC, TAC, TAE, ETL, CRREL, CERL, HECSA and WES.

"Head of the Contracting Activity (HCA)" for USACE means the Chief of Engineers.

Centers. For determining contracting authority levels for this regulation, Centers (HNC, and TAC) will equate to a
Division. As a subordinate unit to TAC, TAE’s contracting authority will therefore equate to that of a district.

Level higher than the contracting officer. When a District or TAE chief of contracting is the contracting officer, a
"level higher than the contracting officer" means the Division or Center Director of Contracting. When an operating
Division, Center or Laboratory Director/Chief of Contracting is the contracting officer a "level higher than the
contracting officer" means the PARC.

Local Cooperation Agreements (LCAs). See Project Cooperation Agreements.

Project Cooperation Agreements. Formerly referred to as Local Cooperation Agreements, these are agreements
under 31 U.S.C. 6305 and 42 U.S.C. 1962d-5b. They are not contracts as defined by the FAR.

"USACE and HQUSACE" means the United States Army Corps of Engineers and its headquarters, respectively.
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PART 4 — ADMINISTRATIVE MATTERS

SUBPART 4.8 — CONTRACT FILES
4.802 Contract files.
(c) Official contract files shall be maintained by the awarding/administering/command contracting office.

All actions shall be recorded on Engineer Forms 3726, 3726-1, and 3726-2, and maintained in the official
contract file.
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SUBPART 5.5 — PAID ADVERTISEMENTS
5.502 Authority.

(a) The Chief of Engineers delegates the authority to approve the publication of advertisements, notices or
proposals in newspapers, subject to the limitations in 44 U.S.C. 3701, 3702, and 3703, to the following
individuals (See AFARS 1.9101(b)(1)):

a. Deputy Chief of Engineers

b. PARC
¢. Commanders
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SUBPART 6.3 — OTHER THAN FULL AND OPEN COMPETITION
6.303 Justifications.
6.303-91 Format of the Justification and Approval (J&A).

An equivalent Justification Review Document in electronic format may be used instead. The Chief of
Contracting (or designee in the Chief's absence), shall sign the Justification Review Document.

6.304 Approval of the justification.

(a)(1) Proposed contracts utilizing other than full and open competition not exceeding $500,000 will be
approved by the Chief of Contracting.

(2) Division Directors of Contracting are delegated the authority to approve proposed contracts utilizing
other than full and open competition exceeding $500,000 but not exceeding $10,000,000. The Justification
Review Document and the J&A for actions over $10,000,000 but not exceeding $50,000,000 shall be forwarded
to HQUSACE ATTN: CEPR for approval by the PARC.

(3) Proposed contracts utilizing other than full and open competition exceeding $50,000,000 shall be
forwarded to CEPR with the Justification Review Document.

(4) All justifications shall be reviewed by the Office of Counsel, and the field competition advocate.
SUBPART 6.5 — COMPETITION ADVOCATES
6.501 Requirement.
Division Directors of Contracting are appointed as Special Competition Advocates.
(S-100) Field Competition Advocates shall be appointed in writing by Commanders and be a supervisory

level above the Chief of Contracting. Field Competition Advocates will perform the duties and responsibilities
listed in FAR 6.502.
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SUBPART 7.1 — ACQUISITION PLANS

7.102 Policy.

(S-100) General.

In general, there are two levels of acquisition planning:

(@) The annual overall acquisition strategy for the district or center contracting activity’s total anticipated
workload (see (S-101) below; and

(b) A formal or informal acquisition plan, as appropriate, for an individual acquisition (see 7.102 (S-102)
and (S-103) below).

(S-101) Overall Acquisition Strategies.

(@) Prior to the beginning of each fiscal year, the Program and Project Management Division (PPMD),
with the assistance of contracting and the small business office, at each district or center shall develop a
written overall acquisition strategy (OAS) covering all anticipated contracts over $1 million. The OAS may
be based on historical trends and shall include all known work, as well as reasonably expected work. The
OAS shall be updated in the middle of the fiscal year and when major new projects are identified. Short
notice acquisitions will be added to the OAS at the next regular update and will not delay processing the
acquisition.

(b) The OAS shall address and document all major technical and business issues. The anticipated
workload will be compared to the remaining capacities of ongoing contracts to determine the need to award
new contracts. Any new contracts needed shall be scheduled and their terms established based on a case-
by-case analysis considering factors such as the following:

(i) Type of work

(i) Anticipated workload

(iii) Impact on competition,

(iv) Most effective contract type (including, for example, fixed-price, cost-reimbursement, incentive,
and indefinite delivery contracts (IDCs)),

(v) Overall mix of contract sizes, and

(vi) Impact on small business and other business participation (see (c) below) and socio-economic
concerns.

(c) The OAS shall assure a mix of large and small contracts, including IDCs of various types and sizes,
to provide meaningful opportunities for small business firms to participate in the work. The OAS shall
incorporate and include a copy of the Small Business Forecast required annually by letter by the DoD and
Army Directors, SADBU.

(d) See 36.601-3-90 for additional guidance concerning IDCs.

(S-102) Formal Acquisitions Plans.
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(@) See FAR 7.105 and DFARS 207.105, which contain requirements for the contents of formal
acquisition plans. DFARS 207.105 requirements for formal acquisition plans will be required at the
thresholds set forth in FAR and AFARS, with additional lower thresholds as considered appropriate by
USACE, as identified in paragraph b below.

(b) A formal acquisition plan shall be prepared for:

(i) Acquisitions for development, as defined in FAR 35.001, when the total cost of all contracts for the
acquisition program is estimated at $10 million or more (DFARS 207.103(d)(i)(A));

(i) Acquisition for production or services (to include A-E and construction), when the total cost of all
contracts for the acquisition program is estimated at $50 million or more for all years or at $25 million or
more for any fiscal year;

(iii) Nationwide projects or projects that exceed the MSC’s geographical boundaries; and

(iv) Acquisition determined by the designated Regional PARC to be nationally significant, such as,
impacting a major USACE initiative, raising serious or unique environmental matters, implementing a
deviation from the FAR, and/or concerning significant Congressional or political interest beyond normal
constituent service.

(c) The requirements in (b)(ii) above, does not apply to a single, fixed price discrete construction project.
(d) The project management plan required in ER 5-1-11, Business Process, paragraph 7.b (2), shall
include the Formal Acquisition Plan for that project, as an attachment. Nationwide projects or projects that
exceed the MSC’s geographical boundaries are required to show coordination on how the work will be
handled.
(S-103) Informal Acquisition Plans.
An informal acquisition plan shall be prepared according to designated Regional PARC for all acquisitions
not requiring a formal acquisition plan. The documentation and level of detail in the informal acquisition
plan will be commensurate with the dollar value, complexity, and significance of the acquisition. The
project management plan required by ER 5-1-11, Business Process, paragraph 7.b, shall include the
informal acquisition plan for that project, as an attachment.
(S-104) Acquisition Plan Training and Assistance:
The Regional PARCs maintain a website with samples and templates for formal and informal acquisition plans
at: http://swfteam.swf.ds.usace.army.mil/PARC/. The Regional PARCs will offer periodic and on-demand
training on acquisition plans.

7.103 Agency-head responsibilities.

(S-100) Reviewing and Approving Acquisition Plans and Revisions.
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(a) Each OAS and formal acquisition plan shall be fully coordinated with all staff elements, including the
Deputy for Small Business and local legal counsel. If coordination results in an unresolved difference of
opinion, elevate the disagreement through command channels.

(b) The MSC Commander is the approval authority for any district OAS. HQUSACE is the approval
authority for any OAS prepared by a Region, Center or HECSA.

(c) The Regional PARC is the approval authority for all formal acquisition plans.

(d) The Regional PARC shall establish the approval authority for informal acquisition plans.

(e) An amended acquisition plan shall require approval at the same level as the original plan.

(S-101) Overall Acquisition Strategy Panel.

(a) Each District, Center, Region and HECSA shall establish an Overall Acquisition Strategy Panel, which
may be an existing group, such as the Project Review Board (PRB), provided it includes all staff elements
(including the Contracting Officer or District/Center Chief of Contracting; Deputy for Small Business; and local
legal counsel). The Panel shall be responsible to the District, Center, and/or Division Commander to assure that
the requirements of 7.102 (S-101) above are met.

(b) The Panel may establish separate, subordinate boards, if appropriate, to review requirements for breakout,
analysis of bundled requirements, set asides, as well as the appropriate balance of acquisition methods, contract

types and contract sizes.

(c) The regional PARCs maintain a Document Approval Matrix on their website. The following
matrix, from the Regional PARC website, shows the approval authority for acquisition strategies.

DOCUMENT (REGULATORY CITE) DOLLAR APPROVAL
THRESHOLD AUTHORITY

Acquisition Strategy (AFARS 5137.590-4(d)) — $500M or DASA (P&P)

required for services more

Acquisition Strategy (AFARS 5137.590-4(g)) — $250M < HCA

required for services $500M

Acquisition Strategy (AFARS 5137.590-4(f)) — >$10M PARC

required for services <$250M

Acquisition Strategy (AFARS 5137.590-4(q)) — >$100K DCC

required for services <$10M

Acquisition of Services - not performance >$78.5M SPE

based (DFARS 237.170-2 (a)(1))

Acquisition of Services - not performance < $78.5M HCA

based (DFARS 237.170-2 (a)(2))

DASA (P&P) = Deputy Assistant Secretary of the Army Office for Privatization and Partnership
HCA = Head of the Contracting Activity

PARC = Principal Assistant Responsible for Contracting

DCC = District Chief of Contracting

SPE = Senior Procurement Executive
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SUBPART 11.7 — VARIATION IN QUANTITY
11.702 Construction contracts.

When a variation in estimated quantities results in an increase in the total contract dollar amount in a fixed
price contract, the contracting officer shall execute a unilateral modification on an SF 30 to add an appropriate
amount of funding to the contract. To document final quantities and costs, a closeout modification shall also be
executed on all construction contracts having unit-priced estimated quantity items

11.703 Contract clauses.
(c) The contracting officer shall insert the provision at 52.211-5000, Evaluation of Subdivided Items, and
the statement at 52.211-5001, Variations in Estimated Quantities — Subdivided Items, in solicitations and

contracts when a fixed-price construction contract is contemplated and when subdivided items are to be
separately priced for payment purposes.
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SUBPART 13.6 — MICRO PURCHASE
13.603 Soliciting competition, evaluation of quotes, and award.

(S-100) See 36.601-3(S-100) and 36.602-5(a) for A-E services.
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SUBPART 14.2 — SOLICITATION OF BIDS
14.201 Preparation of invitation for bids.

14.201-1 Uniform contract format (UCF).

(a)(1) For USACE construction contracts, the following USACE format shall be used in lieu of the UCF. The UCF's
corresponding section is shown parenthetically below each USACE section to illustrate the relationship between the two

formats.

USACE Contract Format Uniform Contract Format

00010. Solicitation/Contract Form (SF 1442) A. Solicitation/Contract Form
(UCF Sections A & B) B. Supplies or Services & Prices/Costs
00100. Schedule/Instruction to Offerors C. Description/Specs./Work Statement
(UCF Sections L & M) D. Packaging & Marking
00600C. Representations & Certifications E. Inspection & Acceptance

(UCF Section K) F. Deliveries or Performance
00700. Contract Clauses G. Contract Administration Data
H

(UCF Section I) . Special Contract Requirements

00800. Special Contract Requirements I. Contract Clauses
(UCF Section H) J. List of Attachments

01000. Division 1, General Requirements K. Representations, Certifications & Other Statements
(UCF Section C) of Offeror

16999. Division 2-16, Technical Provisions L. Instructions, Conditions & Notices to Offeror
(UCF Section C) M. Evaluation Factors for Award

SUBPART 14.4 — OPENING OF BIDS AND AWARD OF CONTRACT
14.407 Mistakes in bids.

14.407-2 Apparent Clerical Mistakes.

Insert the statement at 52.214-5000 in each solicitation with a bid schedule containing both unit prices and extended
amounts based on those unit prices and in each solicitation with a bid schedule containing two or more bid items (or sub-
items) that are totalled to arrive at a lump sum price:

14.407-3 Other mistakes disclosed before award.
(e)(1)(i) Authority. Ifa bidder requests permission to withdraw a bid and not correct it, Commanders are hereby
delegated without power of redelegation the authority to approve such requests for withdrawal. If, however, a bidder

requests correction or relief, (that is, either correction or withdrawal) the request shall be submitted to the Division
Commander for determination, who shall exercise the authority in coordination with the Division Counsel.

(2)(3)(5-100) Also include the following:
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(1) Sworn affidavit(s) as to the authenticity of the worksheets and other documents, that is, affidavits from the
person(s) who prepared the worksheets that the documents submitted are all the working papers used to compute the bid,
that the documents were all created before bid opening, and that the worksheets have not been altered since bid opening;
and

(i1) Sworn affidavit(s) as to the mistake, the manner in which it was made, and the intended bid price, including the
affidavit(s) of the person(s) who computed the amount allegedly omitted from the bid.

(iii) The statement by legal counsel should include citation to pertinent decisions of the Comptroller General.
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SUBPART 15.2—SOLICITATION AND RECEIPT OF PROPOSALS AND INFORMATION

15.204 — Contract format.(a) For Architect-Engineer contracts, use the Uniform Contract Format (UCF). For
construction contracts, use the USACE format at EFARS 14.201-1(a)(1) in lieu of the UCF.

SUBPART 15.4 — CONTRACT PRICING
15.404-4 — Profit.
15.404-73 Alternate structured approaches.

(b)(2)(S-100) Facilities capital cost of money shall not apply to contracts where reimbursement is provided to
contractors through construction equipment use rates or allowances (see FAR 31.105(d)). In other situations where
facilities capital cost of money is proposed and verified, follow the offset procedure in DFARS 215.404-73(b)(2).

15.404-73-100 Alternate structured approach for construction contracts.

(a) The following alternate structured approach shall be used for all fixed-price construction contract actions. For
cost reimbursement contracts, the weighted guidelines method described at DFARS 215.404-71 shall be used.

Factor Rate Weight Value
Degree of risk 20
Relative difficulty of 15
work
Size of job 15
Period of 15
performance
Contractor's 5
investment
Assistance by 5
Government
Subcontracting 25

TOTAL 100%

(b) Based on the circumstances of the procurement action, each of the above factors shall be weighted from .03 to
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.12 as indicated below. "Value" shall be obtained by multiplying the rate by the weight. The Value column when
totaled indicates the fair and reasonable profit percentage under the circumstances of the particular procurement.

(1) Degree of risk. Where the work involves no risk or the degree of risk is very small, the weighting should be .03;
as the degree of risk increases, the weighting should be increased up to a maximum of .12. Lump sum items shall gener-
ally have a higher weight than unit price items. Consider the nature of the work and where it is to be performed. Also
consider the portion of the work to be done by subcontractors, amount and type of labor included in costs and whether
the negotiation is before or after performance of the work. Modifications settled before the fact have much greater risk
than those settled after the fact. A weight of .03 is appropriate for after the fact equitable adjustments and/or settlements.

(2) Relative Difficulty of Work. If the work is difficult and complex, the weight should be .12 and should be
proportionately reduced to .03 on the simplest of jobs. This factor is tied in to some extent with the degree of risk. Other
things to consider are the nature of the work, by whom it is to be done (i.e., subcontractors, consultants), etc.

(3) Size of Job. Work of $100,000 shall be weighted at .12. Work estimated between $100,000 and $5,000,000
shall be proportionately weighted from .12 to .05. Work from $5,000,000 to $10,000,000 shall be weighted at .04.
Work in excess of $10,000,000 shall be weighted at .03. It should be noted that control of fixed expenses generally
improves with increased job magnitude.

(4) Period of Performance. Work not to exceed 1 month is to be proportionately weighted at .03. Durations
between 1 and 24 months are to be proportionately weighted between .03 and .12. Work in excess of 24 months is to be
weighted at .12.

(5) Contractor's Investment. To be weighted from .03 to .12 on the basis of below average, average and above
average. Consider the amount of subcontracting, Government-furnished property or data such as surveys, method of

making progress payments, and any mobilization payment items.

(6) Assistance by Government. To be weighted from .12 to .03 on the basis of average to above average. Consider
use of Government-owned property, equipment and facilities, expediting assistance, etc.

(7) Subcontracting. To be weighed inversely proportional to the amount of subcontracting. Where 80% or more of
the work is to be subcontracted use .03. The weighting should be increased proportionately to .12 where all the work is
performed by the contractor's own forces.
15.404-73-101 Alternate structured approach for architect-engineer contracts.

(a) The pre-negotiation profit objective for a firm-fixed-price architect-engineer (including surveying and mapping)
contract, contract modification, or task order will be determined as described below. The profit objective for all other
types of A-E contracts will be determined in accordance with DFARS 215.404-71.

Profit Objective = Cost x (Technical Complexity Factor + Length Factor + Support of Socioeconomic Program

Factor)

Where:
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(1) Cost is the total estimated costs, including general and administrative costs, of the prime contractor and any
subcontractors, exclusive of any profit. However, normal profit need not be deducted from the prices for commercial
supplies and services (such as airfares, reproduction, lab tests, express mail and materials) in developing the cost base.

(2) Technical complexity factor will vary from 0.05 for low complexity (design of simple road repaving or routine
boundary survey verification) to 0.10 for high complexity (design of nuclear chemistry laboratory or the design of the
remediation of a very unusual and complex hazardous waste site). Consider the nature of the work, degree of
management involvement required, schedule constraints, amount of Government assistance, and availability of design
criteria.

(3) Length factor is .02 for a contract action of 1 month or less, and increases proportionately to 0.04 for a contract
action of 21 months or longer. Consider the time necessary to complete the substantive portion of work, including
option periods.

(4) Support of socioeconomic programs factor will vary from 0.0 for a prime contractor (including a small business
prime contractor) who plans no subcontracting, to 0.02 for a contractor who demonstrates exceptional program support.
Consider the contractor’s past record as well as the instant contract with regard to mentoring and subcontracting with
small businesses, small disadvantaged businesses, and historically black colleges and universities and minority
nstitutions.

(b) When the facilities capital cost of money is proposed by the contractor and verified, reduce the profit objective
as described in DFARS 215.404-73(b)(2).

15.406 —Documentation.

15.406-1 -- Prenegotiation objectives.

(a) AFARS 15.406-1 requires a Prenegotiation Objective Memorandum (POM), which is the prenegotiation portion of
a Price Negotiation Memorandum (PNM). Each Chief of Contracting shall establish local procedures for preparation,
review and approval of POMs subject to the following: Review and approval shall be at the lowest practicable level
appropriate for the complexity, risk and dollar value of the action. Ordinarily, review and approval of a POM for a

small or routine action prior to negotiation is not required. Conversely, review and approval of the POM for complex,
risky, and/or high dollar value actions shall be accomplished prior to negotiation.

15.406-3 — Documenting the negotiation.

(a) FAR 15.406-3 requires a Price Negotiation Memorandum (PNM). Each Chief of Contracting shall establish local
procedures for preparation, review and approval of PNMs subject to the following: For contract actions valued at more
than $500,000, PNMs shall be approved at a level above the contract negotiator. Ordinarily, review and approval of a
PNM should be concurrent with the review and approval of the final contract action.

15.490 — Follow-up on contract audit reports.

15.490 — 1 Responsibilities.
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(b)(2) Directors/Chiefs of Contracting shall ensure that contracting officers, both Procuring Contracting Officers
(PCOs) and Administrative Contracting Officers (ACOs), the Contract Audit Followup (CAF) Monitor and the
Monitor’s supervisor (at least one level above) must have a factor (related to the follow-up duties described immediately
below) included in their performance objectives and resulting performance appraisal(s).

(c) Chiefs of Contracting shall —

(1) Demonstrate personal interest in all contract audit reports, tracking and assisting subordinate contracting officers
(PCO and ACO) in the resolution and disposition of those audit recommendations which appear unlikely to be resolved

within six months of the date of an audit report.

(2) Establish a system where both PCOs and ACOs, on a routine basis, directly report their Contract Audit
Followup related actions and seek advisement from the Chief of Contracting.

15.490-2 Tracking of contract audit report recommendations.
(a) The Chiefs of Contracting shall be responsible for centralized tracking of all contract audit reports.
15.490-3 Reporting.

(a) Electronic transmission of the report must be received by HQ, USACE, ATTN: CEPR-A no later than the fifth
calendar day following the end of March and September. Reports shall be transmitted using the “IG SEMIANNUAL”
(DELIMITED ASCII TEXT) screen prompt.

(b) Audits reported as 6-12 months old, unresolved or overage in the “Status Report on Specified Contract Audit
Reports,” shall have an Overage Audit Review Board Reportable Audit Action Plan prepared and forwarded through
successively higher headquarters to HQ, USACE, ATTN: CEPR-A no later than ten calendar days following the end of
March and September. The action plan shall be sufficiently detailed to include all requirements stated in AFARS
15.890-4(c)(2).

15.490-4 Overage Audit Review Boards.

(c )(2)(vi) Each audit brought forward to the Overage Audit Review Board shall in the Overage Audit Review
Board Reportable Audit Action Plan include a milestone plan to achieve proper resolution and disposition.

SUBPART 15.5 — PREAWARD, AWARD, AND POSTAWARD NOTIFICATIONS, PROTESTS, AND
MISTAKES
15.503 Notifications to unsuccessful offerors.

(a) Preaward notices. See 36.607(a) for architect-engineer contracts.

15.505 Preaward debriefing of offerors. See 36.607(b) for architect-engineer contracts.
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SUBPART 16.6 — TIME-AND-MATERIALS, LABOR-HOUR, AND LETTER CONTRACTS
16.603 Letter contracts.
16.603-3 Limitations.

For application to emergency/disaster situations see EFARS 17.74.
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SUBPART 17.74 — UNDEFINITIZED CONTRACT ACTIONS
17.7403 Policy.

(S-100) Each command shall establish procedures (including management controls on definitization) to
ensure the proper use of undefinitized contract actions (UCAs). See 43.102(Db).

17.7404-1 Authorization

(S-100) In accordance with deviation 88-DEV-50 granted by SARD-PP dated 21 Dec 87, Division
Commanders are delegated the authority to approve undefinitized contract actions (UCA) (new procurements)
not exceeding $3,000,000 during emergencies such as mobilizations, natural disasters or civil disturbances. An
emergency/disaster is defined as any situation where loss of life or property is imminent and the use of normal
letter contract approval procedures could result in such a loss. Division Commanders are authorized to make a
written determination that such an emergency exists and that no other contract type is suitable. This authority is
not redelegatable.

SUBPART 17.75 — ACQUISITION OF REPLENISHMENT PARTS.
17.7503(b) See 43.102.

SUBPART 17.90 — JOB ORDER CONTRACTING (JOC)

17.9003-3 Planning and coordination.

(e) USACE contracting officers awarding and administering JOCs in support of installations will make
appropriate plans to ensure that effective, efficient contract administration is maintained throughout the duration
of the contract. USACE contracting offices may appoint qualified district staff (within the district office or field
construction office) or qualified installation staff as ordering officers. Individuals to be nominated as ordering
officers shall be identified during the acquisition planning process and receive appropriate training. Ordering
officers at installations shall be kept informed about changing rules and policies during the period of their
appointments and shall receive appropriate guidance from the contracting officer.

17.9004-3 Ordering.
(a) Summary of ordering process. See 16.505(b)(4) regarding multiple award contracts.
17.9005 Contract administration.
(b) Prior to establishing ordering officer capabilites within an installation, the contracting officer will

ensure there is in operation an adequately staffed organization having complete documented procedures in effect
which support effective processing of JOC orders and field administration of the JOC.
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SUBPART 19.2 — POLICIES
19.201 General policy.

(c)(6) The USACE Director of Small Business shall be afforded an opportunity to comment upon and contribute to
the performance evaluation of Deputies for Small Business at Divisions, TAC, HNC, and HECSA. Deputies for Small
Business at Divisions shall be afforded the same opportunity for the Deputies for Small Business at Districts.

(9)(B) Deputies for Small Business shall make the review and document it on DD Form 2579, Small Business
Coordination Record, prior to synopsis of arequirement for A-E services in the Commerce Business Daily.

(S-91) Commanders shall forward the nominee for Deputy for Small Business, along with a summary of
qualifications, to the headquarters Director of Small Business for review and consultation.

19.201-100 USACE Small Business Council..

The USACE Small Business Council is chaired by the USACE Director of Small Business. Its members are the
Deputy for Small Business of the Divisions and HNC. The council shall meet at least annually at the call of the
chairperson.

SUBPART 19.7 — THE SMALL BUSINESS SUBCONTRACTING PROGRAM
19.705 Responsibilities of the contracting officer under the subcontracting assistance program.
19.705-4 Reviewing the subcontracting plan.

(d) Before accepting a subcontracting plan with a small disadvantaged business goal of less than five percent, the
contracting officer shall prepare an explanatory statement and include it, along with the approval request, and acopy of
the evaluation cited at AFARS 5119.705-4.

SUBPART 19.8 — CONTRACTING WITH THE SMALL BUSINESS ADMINISTRATION (THE 8(a)
PROGRAM)

19.800(b) General.

Architect-Engineer services may be obtained through the 8(a) Program using competitive procedures. See 36.602
(S101).

19.803 Selecting acquisitions for the 8(a) Program.

(a) Deputiesfor Small Business are redel egated the authority to respond to SBA requestsfor commitmentsto support
business plans of 8(a) firmsin accordance with local procedures.

(c) Deputiesfor Small Business are redel egated the authority to identify to the SBA, after coordination and approval
in accordance with local procedures, candidate projects for being accomplished by 8(a) firms. Each command shall
review planned acquisitions every fiscal year to determine which acquisitions are suitable for the 8(a) program.
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SUBPART 19.10 — SMALL BUSINESSCOMPETITIVENESS DEMONSTRATION PROGRAM
19.1001 General.

Section 401 of Public Law 105-135 (the Small Business Reauthorization Act of 1997) permanently extends the
Small Business Competitiveness Demonstration Program originally authorized in 1989 by sections 711 through 718 of
Public Law 100-656.

Section 404 of Public Law 105-135 al so permanently extends the program to expand small business participationin
dredging also originally authorized in 1989 by section 722 of Public Law 100-656.

19.1003 Pur pose.

(8) The purpose of the Section 722 isto expand the participation of small business (SB) concernsand emerging small
business (ESB) concerns in contracting opportunities for dredging. The SB program goal is not less than 20% to SB,
including 5% to ESB companies. Thedollar value of contractswhich are performed exclusively by dustpan and sea-going
hopper dredges are excluded in calculating the percentage of small business attainment.

(b) Contracting opportunities for dredging shall be reserved for competition among ESB concernsif the estimated
award value is below an amount specified by the Administrator for Federal Procurement Policy (Administrator), upon
recommendation by the Secretary of the Army (Secretary). The reserve amount is established at the level reasonably
expected to result in the Army attaining the goal for ESB.

(c) The reserve amount threshold is reviewed by the Secretary and adjusted by the Administrator to the extent
necessary on asemiannual basis. Thereview isbased on the aggregate of contract awardsfor the four fiscal year quarters
preceding thereview. Contract award datais compiled by the Navigation Data Center, Water Resources Support Center,
7701 Telegraph Road, Alexandria, VA. 22310-3868.

19.1005 Applicability.

The program appliesto dredging activitiesunder SIC 1629 (Dredging), limited to Federal Procurement Data Systems
codes Y 216 (new work) and Z216 (maintenance dredging).

19.1006 Procedures.

A. Reserve threshold for ESBsin the dredging industry is $400,000.

B. All acquisitionsfor dredging shall be reserved for exclusive competition among ESBswhen the estimated award
value is below the emerging small business reserve amount, provided the contracting officer determinesthat thereisa

reasonable expectation of obtaining offers from two or more responsible ESB, and award will be made at fair market
price.

C. Contracting officers shall restrict for competition among all eigible small business concerns, contracting

opportunitiesfor dredging in such numbersand at such estimated award val ues as necessary for the contracting activity to
attain the goal for small business concerns.
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D. Nothing under the Small Business Competitiveness Demonstration Program shall impair the award of dredging
contracts pursuant to section 8(a) of the Small BusinessAct or section 1207 of the National Defense Authorization Act
for Fiscal Year 1987.

E. Contracting officers shall provide information on contract awards for dredging to the POC for Navigation Data
for Dredging Information System.

19.1007 Solicitation provisions.

The contracting officer shall insert in full text the provision at FAR 52-219-19, Small Business Concern
Representation for the Small Business Competitiveness Demonstration Program, in all dredging solicitations.
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SUBPART 22.3 — CONTRACT WORK HOURSAND SAFETY STANDARDSACT
22.302 Liquidated damages and overtime pay.

(c)(1)The Chief Counsel and Deputy Chief Counsel, HQUSACE, are delegated authority to waive or adjust Contract
Work Hours and Safety Standards Act (CWHSSA) liquidated damages totaling $500 or less, when such damages are
nonwillful, inadvertent, and occurred despite the exercise of due care by the contractor or its agent.

SUBPART 22.4 — LABOR STANDARDS FOR CONTRACTSINVOLVING CONSTRUCTION

22.407 Contract clauses.

(b) Commanders are hereby del egated the authority to approve wage rates submitted under the procedures of FAR
clause 52.222-16, Approval of Wage Rates.

22-1



PART 25— FOREIGN ACQUISITION

TABLE OF CONTENTS

SUBPART 25.2 — BUY AMERICAN ACT-CONSTRUCTION MATERIALS
25.202 Palicy.
25.203 Evaluation of Offers

SUBPART 25.3 — BALANCE OF PAYMENTS PROGRAM
25.302 Palicy.



ENGINEER FAR SUPPLEMENT (EFARYS)

PART 25— FOREIGN ACQUISITION

SUBPART 25.2 — BUY AMERICAN ACT-CONSTRUCTION MATERIALS
25.202 Palicy.

(a)(1) The HCA is delegated authority to make the determination that the use of a particular domestic construction
material isimpracticable for use in particular contracts. This authority has been redelegated as follows:

(i) to Chiefs of Contracting Officesif the cost of the domestic material is less than $10,000.

(ii) to Division Directors of Contracting if the cost of the domestic material is $10,000 or more, but less than
$100,000.

(iii) tothe PARC or designee at HQUSACE if the cost of the domestic material is $100,000 or more.
(2) The HCA is delegated authority to determine that a particular construction material is not reasonably available
(that is, not mined, produced or manufactured in the United States in sufficient and reasonably available commercial
guantities of a satisfactory quality). In accordance with the delegation from the ASA(ALT), this determination is not
further redelegated for acquisitions estimated to exceed $2 million.
(3) The HCA is delegated authority to make the determination that the cost for construction materialsto be used in a
particular contract is unreasonable. This determination may be made by the Chiefs of Contracting Offices by applying
the 6 percent evaluation factor in 25.203 without regard to the cost of the domestic material.
25.203 Evaluation of Offers

DoD has determined that the cost of aparticular construction material isunreasonablewhen the cost of such material
exceeds the cost of foreign material by more than 6 percent (including duty).

SUBPART 25.3 — BALANCE OF PAYMENTS PROGRAM
25.302 Palicy.

(b)(ii)(a) Theauthority to make determinations of non-availability for procurements under $500,000 isdelegated to
the following:

(1) Commander, Pacific Ocean Division;

(2) Commander, TransAtlantic Programs Center;

(3) Commander, South Atlantic Division;

(4) Commander, North Atlantic Division for Greenland,;
(5) Commanders, Far East and Japan Disgtricts.

(b) Requests for approval of non-availability determinations for procurements exceeding the delegated threshold
shall be forwarded to HQUSACE, ATTN: CEPR.
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SUBPART 26.72 — BASE CLOSURE AND REALIGNMENTS
26.7200 Scope.

(b)(S-100) Full and open competition is required unless a small business or 8(a) set-aside applies. For competitive
negotiated procurement, it is permissible to have evaluation factors for the utilization of local business as either aprime

or subcontractor. The basisfor award of asealed bid procurement shall be price or price related factors; no percentage
shall be added to non local bids.
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SUBPART 31.1 — APPLICABILITY
31.105 Construction and Architect-Engineer contracts.

(d)(2)(i)(b) Inthiscase, equipment ownership and operating costsshall be determined using the Construction Equip-
ment Ownership and Operating Expense Schedule published by the U.S. Army Corps of Engineers.

31.105-100 Contract statement.

The contracting officer shall insert the statement at 52.231-5000 in all solicitations and contracts for construction
within the United States that are expected to exceed the small purchase threshold.
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SUBPART 32.1 — GENERAL
32.111 Contract clauses.

(S-100) When the contracting officer determines that payment for materials delivered to alocation other than the
work site during a construction contract is in the Government's best interest, the contracting officer shall insert the
statement at 52.232-5000, Payment for Material Delivered Off-Site, in solicitations and contracts.

SUBPART 32.7— CONTRACT FUNDING
32.703-2-100 Civil works contracts conditioned upon the availability of funds - continuing contracts.

(8) 33 U.S.C. 621 authorizes the use of civil works contracts for Congressionally-mandated projects that have a
portion of the contract price dependent upon reservation of fundsfrom future appropriations. Inaddition, ER 1105-2-100
authorizesthe use of civil worksincrementally-funded contracts where contracting authority doesnot exist to obligatethe
entire contract price in advance of appropriations.

(b) For continuing contracts, contracting officers should ensure that funds are kept available for necessary
superintendence up to the probable resumption of work, and for any expected end of contract clean-up.

32.705 Contract clauses.
32.705-100 Clausesfor civil works continuing contracts.

(a) The clause at 52.232-5001, Continuing Contracts, shall be used in solicitations and contracts for civil works
water resource projects, but only for projectsthat have been specifically adopted by Congressin authorizing legislation.
This clause may also be used for civil works operation and maintenance (O&M) contracts for projects that have
previously been specifically adopted by Congress. For projectsthat are under the continuing authoritiesdescribed in ER
1105-2-100, use the clause described at (b) below.

(b) The clause at 52.232-5002, Continuing Contracts (Alternate), may be used in solicitations and contracts funded
incrementally by civil works appropriations when no contracting authority existsto obligate the entire contract pricein
advance of appropriations (i.e. contracts under the continuing authorities program described in ER 1105-2-100 for
construction and studies, including General I nvestigation Studies, advance engineering and design, and architect-engineer
services).
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SUBPART 33.1 — PROTESTS
33.102 General.

(8)(2) Contracting Officersretain theinherent authority to resolve protests by taking corrective action. Contracting
Officers may also communicate with the protester in an attempt to convince them to withdraw.

(2) All communication to the Office of the Chief Counsel shall be addressed to HQUSACE, (Attn: CECC-C).

(b)(2) In the event an agency protest is sustained, the protester shall be advised of itsright to fileaclaim for coststo
the Contracting Officer within 60 days after receipt of the agency’s decision. Failureto file the claim within that time
may result in forfeiture of the protester’ sright to recover its costs. The Contracting Officer will evaluate the claim and
submit to the Chief Counsel through channels, within 30 days, a recommendation asto payment of appropriate agency
protest costs.

33.102-100 Cor ps of Engineers Automated L egal System Matter Tracking System.

Thefield office attorney assigned to each agency or GAO bid protest shall ensure that the protest data is entered
into the Corps of Engineers Automated Legal System-Matter Tracking System (CEALS-MTS) Procurement Bid
Protest Notebook, as soon as practicable. The attorney is further responsible for promptly updating and ultimately
closing the protest’s M TS file, as appropriate.

33.103 Proteststo the agency.

(c) Where appropriate, aternative dispute resol ution procedures may be used to resolve protests, as permitted by
law.

33.103(d)(3)-100 Authority.

(1)(i) The USACE agency protest process provides an independent review at alevel abovethe Contracting Officer.
Procedures for processing an agency protest are set out below. In response to each agency protest, the appropriate
Contracting Officer shall submit an agency protest report, with the analysis and documentation set forth in FAR
33.104(a)(3) and EFARS 33.190-102.

(ii) The Chief Counsel is authorized to decide all agency protests with power of delegation.

(2) The Chief Counsel has delegated the authority to decide agency-level proteststo thefollowing Division or Center
Counsels: Great Lakes and Ohio River Division, Mississippi Valley Division, North Atlantic Division, Northwestern
Division, South Atlantic Division, Southwestern Division, South Pacific Division, Pacific Ocean Division, Huntsville
Engineering and Support Center, and the Transatlantic Programs Center. Such authority is without the power of
redel egation except that Northwestern Division Counsel may redel egate to the Missouri River Region.

(3) The Chief Counsel has retained authority to decide agency level protests in the Humphreys Engineer Center
Support Activity, and the Engineer Research Devel opment Center.

(4) Divisions, Regions, and Centerswith del egated authority shall furnish copiesof all final agency decisionsto the
Office of the Chief Counsel, within five days after the decision is signed.
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(5) The Office of the Chief Counsel shall be advised of any protest of national significance or precedential nature.
The Chief Counsel may chooseto intervene in any case, to include removing the case from the general delegation. The
Division, Regional, and Center Counsel have the discretionary authority to consult with the Office of the Chief Counsel
in any protest as deemed necessary.

(6) Inthose casesin which the Chief Counsel hasretained the authority to decide the agency bid protest, the District
shall submit the Contracting Officer’s report to the Division Counsel for review and comment. The Division Counsel
then furnishes the report with comments to the Office of the Chief Counsel (atth: CECC-C) for final decision. Center
Counsels shall submit the Contracting Officer’s report directly to CECC-C for final decision. CECC-C requires two
copies of the Contracting Officer’s report be furnished.

33.103 (f) Action upon receipt of protest.

(1) Upon receipt of aprotest before award, a contract may not be awarded, pending agency resolution of aprotest,
unless contract award isjustified, in writing, for urgent and compelling reasons or is determined, in writing, to bein the
best interest of the government. Such justification or determination shall be approved by the Head of the Contracting
Activity on a non-delegable basis.

(3) Upon receipt of aprotest within 10 days after contract award or within five days after adebriefing date offered
to the protester under a timely debriefing request in accordance with FAR 15.505 or 15.506, whichever is later, the
Contracting Officer shall immediately suspend performance pending resol ution of the protest within the agency, unless
continued performanceisjustified, in writing, for urgent and compelling reasons or is determined, inwriting, to beinthe
best interest of the Government. Such justification or determination shall be approved by the Head of the Contracting
Activity on anon-delegable basis.

33.103-90-100 Annual Agency Bid Protest Report.

A year-end report of all agency and GAO bid protest cases decided during the fiscal year shall be submitted to the
Office of the Chief Counsel by each Division and Center Counsel. Such report should include a summary and
analysis identifying the number of protests by District, types of decisions, repetitive issues, trends, and any emerging
guidance or patterns of decisions. The year end report shall be submitted, no later than 15 October to:

U.S. ARMY CORPS OF ENGINEERS
ATTN: CECC-C

441 G STREET, NW
WASHINGTON, DC 20314-1000

33.103-100 Disclosure of Gover nment Estimate

If an apparent low bidder protests the reasonabl eness of the Government estimate, the Command shall provide the
details of the Government estimate to the protester upon receipt of complete details of the protester’s estimate. The
details of the Government and protester’ s estimates are not to be disclosed to third parties.

33.104 Proteststo GAO.

33.104-100 (a) General Procedures. The Chief Counsel hasthe authority to determinethefinal agency positionfor GAO
protests with power of delegation.
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(1) The Chief Counsel has delegated authority to determine the final agency position for GAO protests to the
following Division or Center Counsels: Great Lakes and Ohio River Division, North Atlantic Division, Northwestern
Division, Pacific Ocean Division (for Alaska District only), South Atlantic Division, South Pacific Division,
Southwestern Division, Engineer Research and Devel opment Center, Transatlantic Program Center, and Huntsville
Engineering and Support Center. Such authority includes the power for Division or Center Counsel to redelegate to
the Digtricts and/or Region. Delegated protests shall be processed in accordance with procedures established by the
respective Division or Center Counsels.

(i) Offices with delegated authority must furnish copies of al final agency positions (excluding exhibits) to
the Office of the Chief Counsel, as soon as practicable after the position is signed. At the discretion of the Chief
Counsel, draft copies may be requested for review prior to transmission to GAO.

(i) Final agency positions include the agency report and agency response to protester comments, as well as
any other dispositive motion submitted by the agency.

(iii) Division Counsels who have redelegated their authority should determine oversight requirements and
issue policies to effect those requirements.

(2) The Chief Counsel has retained authority to determine the final agency position for GAO bid protestsin
the Mississippi Valley Division, Humphreys Engineer Center Support Activity and Pacific Ocean Division (for all
Districts except Alaska). Counsel at such offices shall forward the Contracting Officer’s report directly to the Office
of the Chief Counsel within 15 days of the telephone notification, for determination of the final agency position on
the protest. A copy shall be simultaneoudly sent to the Division Counsel for review and comment. Each Contracting
Officer’sreport submitted shall include the analysis and documentation set forth in 33.190-100.

(3) The Office of the Chief Counsel shall be advised of any protest of national significance or precedential
nature. The Chief Counsel may choose to intervenein any case, to include removing the case from the general
delegation. The Division, Regional, and Center Counsel have the discretionary authority to consult with the Office
of the Chief Counsel in any protest as deemed necessary.

(4) Immediately after receipt of a complete copy of the protest, counsel assigned to the case should consider
whether arequest for summary dismissal is appropriate. If summary dismissal of the protest or certain grounds of
the protest is warranted, a request must be submitted to the GAO within three days.

(i) The written request should clearly indicate the protest number, the grounds of the protest that should be
dismissed, and the reasons for dismissal. The request should also assert the Corps’ intent to submit afull agency
report within the normal deadline in the event the GAO declines to summarily dismiss the protest.

(i) Counsel who have been delegated bid protest authority should contact the GAO Administrative Office
by telephone to inform them that a request for summary dismissal is being prepared. Subsequently, the request and
supporting documents should be faxed and mailed to the GAO attorney assigned to the case.

(i) Counsel who have not been delegated bid protest authority should communicate to the attorney in
CECC-C assigned to the protest that a summary dismissal is appropriate. Supporting documents for justification of
the summary dismissal request should be faxed, or transmitted electronically as appropriate, to Office of the Chief
Counsel, as needed.
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(5)(i) Each office of counsel responsible for responding to protests at the GAO must fax a written notice of
appearance to the GAO, protester, CECC-C, and intervenor if any, not later than three days after being notified of the
protest by the Office of the Chief Counsel.

(if) The notice shall include the name, address, phone number, facsimile number, and e-mail address of
the attorney who will represent USACE in the protest.

33.104 (b)(1) Protests before award. All requests to the Office of the Deputy Assistant Secretary of the Army
(Procurement) (SAAL-PS) for approval to award acontract or issue anoticeto proceed, notwithstanding a protest, shall
be forwarded through channelsto the Chief Counsel for processing and transmittal to SAAL-PS. Generally such request
shall be forwarded to the Chief Counsel within three days of notice of the protest. The request shall include acomplete
explanation for the need to award or proceed with performance of the contract, including costsand other impacts, and the
Contracting Officer's report with the analysis and documentation set forth in FAR 33.104(8)(3).

(c)(2) Protests after award. The findings for authorization of contract performance should be processed in
accordance with the requirements provided at 33.104 (b)(1), Protests before award.

33.190-100 Reporting and analysis of bid protests.
33.190-101 Bid protest after action report.
Thereguirement for after action reporting will be satisfied by entering the required datainthe CEALS-MTSBid Protest

Notebook, described in 33.102-100, as soon as practicable. GAO bid protest decisions are posted on the I nternet within
24 hours after they areissued (unless subject to protective order), at: http://www.gao.gov/decisions/bidpro/bidpro.htm|

33.190-102 Contracting officer'sreportson GAO and agency protests.

(a) In addition to the documents described in FAR 33.103(d) and 33.104(a)(3), each Contracting Officer'sreport on
an agency or GAO protest shall include;

(1) Findings of fact prepared with complete documentation and including all the facts, both favorable and
unfavorable, to the Contracting Officer's position.

(2) Review by legal counsel with citation to pertinent decisions of the Comptroller General.

(b) The Contracting Officer's report shall not be released to any member of the public, including the protestor and
other interested parties, without the prior approval of the office having authority to decide an agency protest or to
determine the final agency position on a GAO protest.

(c) Administrative report.

(1) The administrative report prepared in
response to a protest should include, at a minimum:

(i) The Contracting Officer’s signed statement of relevant facts;
(i) the protest itself;

(i) the solicitation;

(iv) the protester’s bid or proposal;
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(v) the successful bid or proposal;

(vi) an abstract of bids;

(vii) all evaluation documents;

(viii) any other relevant documents; and
(ix) anindex to all documents submitted.

(2) The administrative report should be assembled in a secure binder fastened at the left side with a fastener
that will permit the full page to beread. Theindex of all documents should be placed as the first page. Each
document should be separated by a divider with atab attached. The Contracting Officer’s statement should be
paginated. Sizable files should be divided into two or more volumes. The cover of the report should identify it asthe
protest file and include the file number. Drawings should be folded and placed into an envelope in the binder. The

SUBPART 33.2— DISPUTES AND APPEALS
33.203 Applicability.
33.203-100 Agency board of contract appealsfor civil works contracts.
The Armed Services Board of Contract Appealsisthe agency board having jurisdiction over appeals arising from

final decisions of the contracting officer on Corps of Engineers contracts. The proceduresfor handling contract appeals
are set forth in EFARS Appendix A, Part 3 — Contract Requests, Claims, and Appeals.
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SUBPART 36.1 — GENERAL
36.102 Definitions.

“Metric Ombudsman” as defined by Public Law 104-289, Savings in Construction Act of 1996 is the advocate
responsible for reviewing and responding to complaints from prospective bidders, subcontractors, suppliers, or their
designated representatives regarding the use of metric standards and materials.

36.104 Policy.

The deputy Assistant Secretary of the Army (OASA(I,L&E)) ina19 May 1997 memorandum, appointed the USACE
PARC (CEPR-ZA) asthe DA Metric Ombudsman and the Chief of Contracting Policy Division, Office of the PARC
(CEPR-P), USACE as the aternate DA Metric Ombudsman. This responsibility extends to the U.S. Army Reserve
(USAR) and the Army National Guard (ARNG) projects under the execution of USACE. The Metric Ombudsmanisto
enforce PL 104-289 and both DOD metric design policy by offering prime contractorsthe option of using metric concrete
masonry units and recessed lighting fixtures or inch-pound substitutes so that the selection can be based on the total
installation price.

SUBPART 36.2 — SPECIAL ASPECTS OF CONTRACTING FOR CONSTRUCTION
36.201 Evaluation of contractor performance.
() Preparation of Performance Evaluation Reports.

(1) The contracting officer shall notify the contractor at the pre-construction conference of the elementsthat will be
used to evaluate performance. This notification shall be documented in the contract file. Documentation to support the
evaluation shall be collected and evaluated throughout the span of the contract. Follow the dollar thresholds for
evaluationsin ER 415-1-17.

(3)(a) Aninterim performance eval uation shall be prepared on contracts where acontractor's performance has been
generally unsatisfactory for any element for a period of three months, or as appropriate. A new evaluation need not be
prepared if unsatisfactory performance continues for additional periods, but the files should be fully documented. An
interim performance eval uation shall al so be prepared whenever the contractor's performance has been unsatisfactory for
any period that could affect overall contract performance. Aninterim performance evaluation shall be submitted in the
same manner as for completed contracts.

(b) Prior to issuance of an interim unsatisfactory evaluation, the contractor shall be advised of the basis for the
evaluation and offered an opportunity to submit comments.

(c) After theissuance of an interim unsatisfactory rating, the ACO shall continue to document and to re-evaluate the
contractor's performance. Documentation used in the re-evaluation process shall address all new instances of
unsatisfactory performance, aswell as efforts made by the contractor to improve performance deficiencies. Should the
contractor’s performance on any evaluation element change, the original interim rating may be amended with awritten
addendum which reflects the change.

(d) The final report may be supplemented or amended as necessary through the contract closeout and warranty
period to reflect changes in the evaluation of performance elements caused by resolution of contractor claims or
compliance with warranty requirements.
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(e) Following issuance of a final unsatisfactory evaluation, the contracting officer shall promptly assess the
circumstances to determine whether pursuit of a suspension or debarment action under FAR Subpart 9.4 isappropriate.
The contracting officer's rationale for or against such an action shall be documented in writing.

36.203 Government estimate of construction costs.
36.203-100 Civil works contracts.

(a) Government estimates shall be based on the estimated comparable cost of doing the work by Government plant
(see 33 USC 624) under the following conditions:

(1) if suitable Government plant is reasonably available for use within the time limits that would be alowed a
contractor, or

(2) if, inthe judgment of the commander, the work could be done at areasonable cost with plant purchased or |eased
for the project and if the commander is prepared, if bids are rejected, to recommend doing the work with Government
plant and labor.

(b) In estimating the cost of doing the work under (a)(1) above, proper charges for labor and materials, plant
depreciation, al supervision and overhead expenses, and interest on the capital invested inthe Government plant shall be
taken into account (the rate of interest shall not exceed the maximum prevailing rate being paid by the Government on
current issues of bonds).

(c) Under any other conditions, Government estimates shall be based on the fair and reasonabl e estimated cost of a
well-equipped contractor doing the work. Proper charges for labor and materials, plant depreciation, all expenses for
supervision, overhead, worker's compensation, general liability insurance, and interest on capital invested in plant shall
be taken into account. An allowance for profit shall not be included.

36.203-102 Revision of Government estimate.

When the Government estimate is changed during or subsequent to conferences or negotiation, the basis for the
revision or changesin price or prices shall be fully explained and documented in the price negotiation memorandum.

36.205 Statutory cost limitations.

(@) Inaccordance with 33 U.S.C. 622 and 624, no civil works construction contract shall be awarded if the contract
price exceeds the Government estimate prepared in accordance with 36.203-100 by more than 25 percent.

36.205-100 Cost limitations in military construction contracts.
(a) Award of acontract for military construction shall be approved by the District or Center Commander when the

lowest qualifying bid exceeds the Government's estimate by more than 15 percent. The estimate shall include an allow-
ance for contractor profit.
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(b) Military installation support for O&M construction. Installation Commander or designee approval shall be
obtained prior to award of acontract if the proposed contract price exceeds (1) the Government estimate by morethan 15
percent, or (2) the fundsinitially made available by the installation.

36.209 Construction contracts with architect-engineer firms.

Division commanders are authorized to approve the award of a construction contract to the firm that designed the
project. Approval must be obtained prior to publicly announcing the required A-E services and the announcement must
state that a construction contract may be awarded to the firm that designed the project, its subsidiaries or affiliates.
36.213 — Special procedures for sealed bidding in construction contracting
36.213-2 Presolicitation notices.

(a) Effective 1 January 2000, Federal Acquisition Regulation 36.213-2, Presolicitation Notices are waived for all
construction contracts which are synopsized el ectronically through the Government-wide Point of Entry (FedBizOpps)
and/or District or Center web pages posted on the internet.

36.271 Cost-plus-fixed-fee contracts.

Reguests to use cost-plus-fixed-fee contracts for construction or A-E services funded by annual military construction
appropriations shall be forwarded to HQUSACE, ATTN: CEPR, through norma command channels. See FAR
16.306(c) and DFARS 236.271.

SUBPART 36.5— CONTRACT CLAUSES

36.516 Quantity surveys.

36.516-100 Hydrographic quantity surveys.

The clause at FAR 52.236-16 shall be used for dredging or underwater material placement when payment isto be
based on quantity surveys. Alternatel of clause 52.236-16 may be used only in exceptional circumstanceswith the prior
approval of the Commander. The preferred methods of performing hydrographic quantity surveys (in descending order)
are asfollows:

(1) The Government shall perform quantity surveys by using qualified in-house survey crews, if available.

(2) The Government shall provide quantity surveys by contracting directly with qualified independent hydrographic
survey contractors.

(3) The Government shall permit, in exceptional circumstances only, the use of the dredging contractor's surveysif
the contracting officer determines that such surveys are adequate and reasonable for payment purposes, and a
Government inspector, qualified in hydrographic surveying, is present during the collection of the survey data.
36.570 Additional provisions and clauses.

(b)(2) Director/Chief of Contracting are hereby authorized, without power of redelegation, to approve the use of

either of the clauses at DFARS 252.236-7003 (Payment for Mobilization and Preparatory work), or DFARS 252.236-
7004 (Payment for Mobilization and Demobilization) in solicitations and contracts for construction.
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36.5100 Plant and material removal after contract termination.

Insert the clause at 52.236-5000, Plant and Material Removal after Contract Termination, in solicitations and
contracts when a civil works "continuing contract" (see 32.703-2-100) that also contains the clause at DFARS
252.236.7003, Payment for Mobilization and Preparatory Work, is contempl ated.

SUBPART 36.6 — ARCHITECT-ENGINEER SERVICES
36.600-90 Authority for architect-engineer contracting.

Only centers and districts are authorized to procure A-E services. Other USACE commandswill obtain contracting
support for A-E services from a center or district.

36.601 Policy.

36.601-3 Applicable contracting procedures.

(5-100) The Directors/Chiefs of Contracting may, at their discretion, designate individualsto purchase A-E services by
Government purchase card. Small business firms shall be used, unless there are fewer than three highly qualified small
businesses that can perform the work. A-E selection must be conducted in accordance with FAR 36.602 and its

supplements. The short selection processes in 36.602-5 may be used.

(5-101) Theguidance and proceduresin EP 715-1-7, Architect-Engineer Contracting, will befollowed. Any variations
must be documented in the contract file, provided the variations do not violate the acquisition regulations.

36.601-3-90 Applicable contracting procedures.
(a) Indefinite delivery contracts (IDCs) for A-E services shall comply with Subpart 7.1 and Subpart 16.5.
(b) DELETED

(c) For any task order expected to exceed $500,000, document the contract file to justify why atask order was used
instead of publicly announcing the requirements.

(d) The contracting officer may include option periodsin the contract (see FAR 17.2 Options) provided --
(1) The option(s) is publicized with the basic contract requirement in accordance with FAR Part 5;

(2) The scope of work under the option(s) is specified in the basic contract;

(3) The prices for services under the option(s) are specified in the basic contract; and

(4) Thereis areasonable anticipation of the need for similar services beyond the basic contract period.

(e) Requestsfor individual or class waiversto the monetary limit in (b) may be submitted for approval,
provided --
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(1) The basis for the waiver isjustified by aformal or informal acquisition plan (see 7.102) and is supported by
guantitative information concerning specific anticipated requirements.
(2) The approval is obtained prior to the public announcement.

(3) Waivers of the five year term limit will typically not be granted, due to the adverse
impact on competition.

(f) Waiversfor increases in the term limit should be approved by the PARC prior to public announcement.

(g) Waivers approved after the issuance of the public announcement must be reflected in an amended public
announcement.

(h) A changein the terms of an IDC after the closing date of a public announcement requires aJ& A in accordance
with FAR 6.303 and 6.404.

(i) The USACE procuring contracting officer shall provide written instructionsto theinstallation contracting officer
and facilities engineering personnel regarding the limitations and procedures for the negotiation, issuance and
administration of task orders. Theseinstructionswill address USACE and ingtallation responsibilitiesunder FAR 36.604,
36.605, 36.606, 36.608, 36.609-1, and 36.609-2, and DFARS 236.606-70.

36.601-4 Implementation.

@4 (A) In USACE "surveying and mapping services' includes activities associated with measuring, locating and
preparing maps, charts, or other graphical or digital presentations depicting natural and man-made physical features,
phenomena, and legal boundaries of the earth, such as:

(1) Topographic Engineering Surveying, which includes acquisition of topographic oriented surveying and mapping
datafor design, construction, master planning, operations, as-built conditions, precise structure stability studiesutilizing
conventional and electronic instrumentation, photogrammetric, remote sensing, inertial, satellite, and other survey
methods as applicable.

(2) Hydrographic Engineering Surveying, which includes acquisition of hydrographic oriented surveying and
mapping data for design, construction, dredging, master planning, operations, and as-built conditions utilizing conven-
tional and electronic instrumentation, and photogrammetric, remote sensing, inertial, satellite, side scan sonar, subbottom
profiling, and other surveying methods as applicable.

(3) Land Surveying, which includes property and boundary surveys, monumentation, marking and posting,
preparation of tract descriptions, etc., utilizing conventional, electronic instrumentation, photogrammetric, inertial,
satellite, and other survey methods as applicable.

(4) Geodetic Surveying, which includes 1st, 2nd, and 3rd order horizontal and vertical control surveys, geodetic
astronomy, gravity and magnetic surveys utilizing conventional, electronic instrumentation, photogrammetric, inertial,
satellite, and other survey methods as applicable.

(5) Cartographic Surveying, which includes acquisition of topographic and hydrographic oriented surveying and
mapping data for construction of maps, charts, and similar products for general use other than those for engineering,
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construction, and/boundary or geodetic purposes - utilizing conventional and electronic instrumentation,
photogrammetric, inertial, satellite, and other survey methods as applicable.

(6) Mapping, charting, and related geospatial database development, which includes the design, compilation,
digitizing, attributing, scribing, drafting, printing and dissemination of printed or digital map, chart, and related geospatial
database products associated with planning, engineering, operations, and related real estate activities utilizing photo-
grammetric, geographic information systems, and other manual and computer assisted methods as applicable.

(7) Technical Operations, such asaerial photography, arenot considered surveying and mapping services unlessthey
are an integral part of a broader-scoped contract that results in a surveying or mapping product.

(B) The performance of surveying and mapping services will not be limited to registered or licensed architect-
-engineer firms, but will also include surveying and mapping professional s such aslicensed surveyors, geodesists, and
cartographers.

36.602 Selection of firms for architect-engineer contracts.

(S100) Advance selection process. The advance selection process described in Appendix U of EP 715-1-7, A-E
Contracting, may be used when two or more A-E contracts for the same type of work are reasonably anticipated in a
given period in aparticular geographic area. This process does not apply to indefinite delivery contracts.

(5-101) 8(a) and HUBZone Programs. A-E procurements reserved for the 8(a) and HUBZone programs must follow the
selection proceduresin the Brooks A-E Act; sole source procedures cannot beused. There must be adequate competition
(such that at least three most highly qualified firms can be identified), determination of the three most highly qualified
8(a) or HUBZone firms, discussions (interviews) with the most highly qualified firms, and ranking of the most highly
qualified firms. SBA approval isnot required to do a competitive procurement for 8(a) A-E awards below $3,000,000.

36.602-2 Evaluation boards.
(a)(i) USACE commanders are authorized to appoint presel ection and selection evaluation boardsfor all contracts.
(ii) All USACE Federal and non-Federal customers may be invited to nominate representatives, including private
practitioners of architecture, engineering and related professions, as members of the eval uation boardsfor their projects.
The customer representative(s) shall be appointed by the respective evaluation board chairperson, and voting
representative(s) shall meet the qualificationsin FAR 36.602-2(a).

(S5-100) The purpose of a preselection board isto recommend to the selection board only the highly qualified firms
that have a reasonable chance of being considered as most highly qualified by the selection board.

36.602-4 Selection authority.
(a) Division or Center commanders shall be the sel ection authority. Thisauthority may be redelegated, including,

but not limited to, their deputies, district commanders, contracting officers, directors or chiefs of engineering, or other
appropriate officials who do not have a conflict of interest.
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36.602-5 Short selection process for contracts not to exceed the simplified acquisition threshold.

(a) Selectionby theBoard. One person with the appropriate expertise may constitute the selection board for an A-E
selection that does not exceed the micro-purchase threshold. A brief selection report will be prepared for thefilelisting
at least three most highly qualified firmsthat were considered and the reason(s) the firm selected for negotiationswasthe
highest qualified.

36.603 Collecting data on and appraising firms’ qualifications.

(b) All SFs254 and 255 received from firmsin response to a public announcement shall be retained at least 30 days
after the last debriefing is held. Only the SFs 254 and 255 of the selected firms (see FAR 36.602-4(b)) need to be
retained in the contract files to satisfy the requirements of FAR 4.803(a)(10).

36.604 Performance evaluation.

(S-100) The performance eval uation process shall be discussed with an A-E firm during contract negotiations and
this discussion recorded in the price negotiation memorandum. A firm shall be kept apprised in writing of the quality of
itswork at appropriate times throughout contract performance.

(3) Aninterim evaluation should be prepared at any timethe A-E's performanceismarginal or unsatisfactory during
the design or construction phases. Any interim evaluation shall be sent to the Architect-Engineer Contract Administration
Support System (ACASS; see DFARS 236.201(c)). Interim evaluations in ACASS will be replaced by the final
evaluation for that phase of work. Thefinal evaluation will record any interim evaluation(s) and the actions taken by the
firm to remedy any significant deficiencies.

(4) The contracting officer shall notify a firm in writing of the Government's intent to issue an interim or final
marginal or unsatisfactory performance evaluation. Include the proposed eval uation with documentation supporting the
basis for the evaluation and offer an opportunity to comment. The firm shall also be advised of itsright to appeal its
evaluation in accordance with the procedures in Chapter 6, EP 715-1-7, Architect-Engineer Contracting. Marginal or
unsatisfactory interim or final eval uationsthat are contested by afirm shall not be sent to ACASSuntil the appeal process
has been compl eted.

(c) A copy of each performance evaluation shall be sent to thefirm, to ACASS, and included in the official contract
file.

(5101) Prepare an individua evaluation for each IDC task order over $30,000 after the completion of the
engineering or design services and after the completion of construction, if applicable. Aninterim or final evaluation
covering an entire IDC is not required.

(5102) Prepare an interim evaluation at least annually for each contract and for each IDC task order with a
performance period anticipated to exceed 18 months.

36.605 Government cost estimate for architect-engineer work.
(a) Theintent of an independent Government estimate is to determine a price for the required work that isfair and

reasonableto the Government. Except for atask order, an estimate shall be prepared independently of any cost or pricing
data provided by the firm, and will use labor and overhead rates representative of the class of A-E firmsthat have been
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selected as most highly qualified to perform the required work. Class factors include firm size, market area,
specialization and capabilities. For example, ratesfor national "top 100" firmswould be used for the design of amajor
military command headquarters, while the ratesfor local, medium-to-small size firmswould be used for the design of a
maintenance building. A Government estimate for atask order will usethe labor, overhead and other ratesestablished in
the indefinite delivery contract.

36.606 Negotiations.

36.606-70 Statutory fee limitation.

(c) Thefollowing are examples of servicesthat, for the purpose of this section only, are not considered an integral
part of the preparation of designs, plans, drawings, and specifications, and may be excluded from the A-E fee when
determining compliance with the statute.

(i) Initia site visits.

(ii) Field, topographic, property, boundary, utility, and right-of-way surveys.

(iii) Subsurface explorations and borings; soils and materials testing and resultant reports.

(iv) Feasibility, functional, and economic studies.

(v) Flow gaugings, model testing.

(vi) Preparation or verification of as-built drawings.

(vii) Preparation of general and development criteria.

(viii) Preparation of general and feature design memoranda.

(ix) The services of consultants, where not specifically applied to the preparation of designs, plans, drawings or
specifications.

(X) Preparation of environmental impact assessments, statements, and supporting data.
(xi) Construction phase services.

(xii) Models, renderings, or photographs.
(xiii) Reproduction of designsfor review purposes.

(xiv) Travel and per diem allowances in connection with services that are not directly related to the preparation of
designs, plans, drawings, or specifications.

36.607 Release of information on firm selection.
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(8) The selection board chairperson shall notify, inwriting or electronically, all firms of their selection statuswithin
10 days after approval of the selection. Notificationsshall not be made after a presel ection board. The notification shall
indicatetothefirmthatitis: (i) The highest rated, (ii) Among the most highly qualified firms but not the highest rated, or
(iif) Not among the most highly qualified firms. The notification shall also inform each firm that it may request a
debriefing in accordance with paragraph (b) below. Within 10 days after contract award, all remaining most highly
qualified firms shall be so notified.

(b) A written or electronic request for adebriefing must be received by the selection chairperson within 10 daysafter
the date on which the firm received the notification. Debriefing should occur within 14 days after receipt of the written
request, unless impractical and the reason is documented in the contract file. Debriefing will be conducted by the
selection board chairperson or higher designee.

36.609 Contract clauses.
36.609-1 Design within funding limitations.

(c) Insert this clause in indefinite-delivery contracts, when applicable. In place of a specific construction funding
limitation, insert "as specified in individua task orders."

(c)(1) Commanders are authorized to make the determination.
36.609-2 Redesign responsibility for design errors or deficiencies.
(b) Insert this clause in indefinite-delivery contracts.
36.609-3 Work oversight in architect-engineer contracts.
Insert this clause in Indefinite-delivery contracts.
36.609-4 Requirements for registration of designers.
Insert this clause in indefinite-delivery contracts.
36.702 Forms for use in contracting for architect-engineer services.

(a) Use Standard Form 252 also to award indefinite-delivery contracts for architect-engineer services.
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SUBPART 37.1 — SERVICE CONTRACTS- GENERAL

37.104 Per sonal services contracts.

(f) 33 U.S.C. 569a authorizesthe Chief of Engineersto procure the temporary services of consultantsin connection
with the civil worksfunctions of USACE without regard to 5 U.S.C. 5101-5115 and 5521-5527; provided that the highest
rate of pay for each day of services does not exceed the daily equivalent of the rate for grade GS-18.
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SUBPART 42.2 — ASSIGNMENT OF CONTRACT ADMINISTRATION
42.202 Assignment of contract administration.

(b) Civil works supply contracts for items that require inspection during manufacture shall be assigned for
administration, except that the following functions shall be retained by USACE and not be assigned:

(i) Responsibility for payments under the contract.

(i1) Responsibility for contract changes, shop drawing approvals, approval of shop and model tests, and approval of
delivery schedules.
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43.102 Policy

(b) The policy and procedures at DFARS 217.74 shall be used to the maximum extent practicable for
contract modifications within the scope of the contract that are not "undefinitized contract actions" as defined by
DFARS 217.7401(d), (e.g. unpriced change orders). The contract file for contract modifications not subject to the
requirements of DFARS 217.74 shall contain a statement signed by the contracting officer that, as a minimum,
provides the following information:

(1) The reason normal contract modification procedures and lead times are not practicable;

(2) The date the requirement was first identified;

(3) The consequences of missing the required delivery date;

(4) The definitization schedule for the contract modification;

(5) An explanation for any deviation from the definitization schedule;

(6) The percentage of contract modification work completed by the contractor prior to definitization;

(7) If anot-to-exceed price was not established, an explanation why it was considered impracticable. A
not-to-exceed price should be agreed upon whenever practicable.
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SUBPART 45.1 — GENERAL
45.190 L easing Per sonal Property.

(b)(1) The Chief of Engineers redelegates the authority to lease personal property to the PARC without power
of redelegation.

(2) The Chief of Engineers redelegates authority to the Deputy Chief of Engineers to enter into leases of
personal property.

(3) The Chief of Engineers redel egates the authority to Division Commanders, with the power to redelegate to
District Commanders, and to the Commander and Director, WES, to |ease personal property when such alease will
be in the public interest, when such property is not excess to the needs of the Department of the Army and is not at

the time required for public use.

(d) Leasesof personal property that do not comply with the terms and conditions in the delegation in AFARS
45.190(c ) shall, prior to execution, be submitted through the PARC, ATTN: CEPR-P, to ASA(RDA) for approval.
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SUBPART 46.7 — WARRANTIES

46.710 Contract clauses.

(e) FAR clause 52.246-21, Warranty of Construction, shall not be used in solicitations or contracts that are
solely for dredging, excavation, grubbing or clearing.
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SUBPART 49.113 COST PRINCIPLES
49.113(100) Construction Equipment Costs.

The contracting officer shall insert the statement at 52.249-5000 in solicitation and contractsfor construction expected to
exceed $25,000.
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SUBPART 52.1 — INSTRUCTIONS FOR USING PROVISIONS AND CLAUSES
52.101 Using Part 52.

(b)(2)(i1)(B) Inaccordance with AFARS policy, the sequential number for EFARS clauseswill beinthe 5000 series.
52.102-1 Incor por ation by reference.

If solicitation provisions or contracts clauses are incorporated by reference, the reference must include the exact date
of the provision or clause.

SUBPART 52.2 — TEXTS OF PROVISIONS AND CLAUSES
52.211-5000 Evaluation of subdivided items.
Asprescribed at 11.703(c), insert the following provision:
EVALUATION OF SUBDIVIDED ITEMS (MAR 1995) — EFARS

Item Nos. are subdivided into two or more estimated quantities and are to be separately priced. The Government
will evaluate each of these items on the basis of total price of its sub-items.

(End of provision)
52.211-5001 Variationsin estimated quantities— subdivided items.

Asprescribed at 11.703(c), insert the following clause in solicitations and contracts for fixed-price construction
contracts when subdivided items are to be separately priced for payment purposes.

VARIATIONSIN ESTIMATED QUANTITIES— SUBDIVIDED ITEMS (MAR 1995) — EFARS
Thisvariation in estimated quantities clause is applicable only to ItemsNos.___.

(a) Variation from the estimated quantity in the actual work performed under any second or subsequent sub-
item or elimination of all work under such a second or subsequent sub-item will not be the basis for an
adjustment in contract unit price.

(b) Wherethe actual quantity of work performed for itemsNos.____islessthan 85% of the quantity of thefirst
sub-item listed under such item, the contractor will be paid at the contract unit price for that sub-item for the actual
quantity of work performed and, in addition, an equitable adjustment shall be made in accordance with the clause
FAR 52.212-11, Variation in Estimated Quantities.

(c) If the actual quantity of work performed under ItemsNos. _ exceeds 115% or is less than 85% of the
total estimated quantity of the sub-item under that item and/or if the quantity of the work performed under the
second sub-item or any subsequent sub-item under Items Nos.__ exceeds 115% or is less than 85% of the
estimated quantity of any such sub-item, and if such variation causes an increase or a decrease in the time
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required for performance of this contract the contract completion time will be adjusted in accordance with the clause
FAR 52.211-18, Variation in Estimated Quantities.

(End of clause)
52.214-5000 Apparent clerical mistakes.
As prescribed at 14.406-2 insert the following statement in solicitation and contracts.
ARITHMETIC DISCREPANCIES

(a) For the purpose of initial evaluations of bids, the following will be utilized in the resolving arithmetic
discrepancies found on the face of bidding schedule as submitted by the bidder:

(1) Obviously misplaced decimal points will be corrected;

(2) Discrepancy between unit price and extended price, the unit price will govern;
(3) Apparent errorsin extension of unit prices will be corrected;

(4) Apparent errorsin addition of lump-sum and extended prices will be corrected.

(b) For the purpose of bid eval uation, the government will proceed on the assumption that the bidder intends hisbid
to be evaluated on basis of the unit prices, the totals arrived at by resolution of arithmetic discrepancies as provided
above and the bid will be so reflected on the abstract of bids.

(c) These correction procedures shall not be used to resolve any ambiguity concerning which bid islow.

(End of statement)

52.231-5000 Equipment owner ship and oper ating expense schedule.

As prescribed in 31.105-100, insert the following clause in all solicitations and contracts for construction that
are expected to exceed the small purchase threshold.

EQUIPMENT OWNERSHIP AND OPERATING EXPENSE SCHEDULE (MAR 1995) — EFARS
(8) Thisclause doesnot apply to terminations. See 52.249-5000, Basisfor settlement of proposalsand FAR Part 49.

(b) Allowable cost for construction and marine plant and equipment in sound workable condition owned or
controlled and furnished by a contractor or subcontractor at any tier shall be based on actual cost datafor each piece of
equipment or groups of similar serial and seriesfor which the Government can determine both ownership and operating
costs from the contractor's accounting records. When both ownership and operating costs cannot be determined for any
piece of equipment or groups of similar serial or series equipment from the contractor's accounting records, costsfor that
equipment shall be based upon the applicable provisions of EP 1110-1-8, Construction Equipment Ownership and
Operating Expense Schedule, Region [insert Roman numeral for the appropriate region of the schedule]. Working
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conditions shall be considered to be average for determining egquipment rates using the schedule unless specified
otherwise by the contracting officer. For equipment not included in the schedule, rates for comparable pieces of
equipment may be used or arate may be devel oped using the formula provided in the schedule. For forward pricing, the
schedule in effect at the time of negotiations shall apply. For retroactive pricing, the schedule in effect at the time the
work was performed shall apply.

(c) Equipment rental costs are allowable, subject to the provisions of FAR 31.105(d)(ii) and FAR 31.205-36.
Rates for equipment rented from an organization under common control, |ease-purchase arrangements, and
sale-leaseback arrangements, will be determined using the schedule, except that actual rates will be used for
equipment leased from an organization under common control that has an established practice of leasing the same or
similar equipment to unaffiliated |essees.

(d) When actual equipment costsare proposed and the total amount of the pricing action exceedsthe small purchase
threshold, the contracting officer shall request the contractor to submit either certified cost or pricing data, or

partial/limited data, as appropriate. The data shall be submitted on Standard Form 1411, Contract Pricing Proposal
Cover Sheet.

(End of clause)
52.232-5000 Payment for materials deliver ed off-site.
As prescribed in 32.111(S-100), insert the following clause in solicitations and contracts for construction.
PAYMENT FOR MATERIALS DELIVERED OFF-SITE (MAR 1995) — EFARS
(a) Pursuant to FAR clause 52.232-5, Payments Under Fixed Priced Construction Contracts, materials delivered to
the contractor at locations other than the site of the work may be taken into consideration in making paymentsif included
in payment estimates and if all the conditions of the General Provisions are fulfilled. Payment for items delivered to
locations other than the work site will be limited to: (1) materials required by the technical provisions; or (2) materials
that have been fabricated to the point where they are identifiable to an item of work required under this contract.
(b) Such payment will be made only after receipt of paid or receipted invoices or invoices with canceled check
showingtitleto theitemsin the prime contractor and including the val ue of material and |abor incorporated into theitem.
In addition to petroleum products, payment for materialsdelivered off-siteislimited to the following items: [List items
for which payments will be made for off-site delivery]
(End of clause)
52.232-5001 Continuing contracts.
As prescribed at 32.705-100(a), insert the following clause in civil works solicitations and contracts:

CONTINUING CONTRACTS (MAR 1995) — EFARS

(a) Thisisacontinuing contract, as authorized by Section 10 of the River and Harbor Act of September 22, 1922 (33
U.S. Code 621). The payment of some portion of the contract price is dependent upon reservations of fundsfrom future

52-3



ENGINEER FAR SUPPLEMENT (EFARYS)

PART 52 — SOLICITATION PROVISIONS AND CONTRACT CLAUSES

appropriations, and from future contribution to the project having one or more non-federal project sponsors. The
responsibilities of the Government are limited by this clause notwithstanding any contrary provision of the" Paymentsto
Contractor” clause or any other clause of this contract.

(b) Thesumof $ has been reserved for this contract and is available for paymentsto the contractor during
the current fiscal year. It isexpected that Congresswill make appropriationsfor future fiscal yearsfromwhich additional
funds together with funds provided by one or more non-federal project sponsorswill be reserved for this contract.

(c) Failureto make paymentsin excess of the amount currently reserved, or that may be reserved fromtimeto time,
shall not entitle the contractor to a price adjustment under the terms of this contract except as specifically provided in
paragraphs (f) and (i) below. No such failure shall constitute a breach of this contract, except that this provision shall not
bar a breach-of-contract action if an amount finally determined to be due as atermination allowance remains unpaid for
one year due solely to afailure to reserve sufficient additional funds therefore.

(d) The Government may at any time reserve additional funds for payments under the contract if there are funds
available for such purpose. The contracting officer will promptly notify the contractor of any additional funds
reserved for the contract by issuing an administrative modification to the contract.

(e) If earnings will be such that funds reserved for the contract will be exhausted before the end of any fiscal year,
the contractor shall give written notice to the contracting officer of the estimated date of exhaustion and the amount of
additional fundswhich will be needed to meet payments due or to become due under the contract during that fiscal year.
This notice shall be given not less than 45 nor more than 60 days prior to the estimated date of exhaustion.

(f) No paymentswill be made after exhaustion of funds except to the extent that additional fundsarereserved for the
contract. The contractor shall be entitled to simple interest on any payment that the contracting officer determines was
actually earned under the terms of the contract and would have been made except for exhaustion of funds. Interest shall
be computed from the time such payment would otherwise have been made until actually or constructively made, and
shall be at the rate established by the Secretary of the Treasury pursuant to Public Law 92-41, 85 STAT 97, asin effect
on the first day of the delay in such payment.

(g) Any suspension, delay, or interruption of work arising from exhaustion or anticipated exhaustion of funds shall
not constitute a breach of this contract and shall not entitle the contractor to any price adjustment under the " Suspension
of Work" clause or in any other manner under this contract.

(h) An equitabl e adjustment in performance time shall be made for any increaseinthetime required for performance
of any part of the work arising from exhaustion of funds or the reasonabl e anticipation of exhaustion of funds.

(i) If, upon the expiration of sixty (60) days after the beginning of the fiscal year following an exhaustion of funds,
the Government has failed to reserve sufficient additional funds to cover payments otherwise due, the contractor, by
written notice delivered to the contracting officer at any time before such additional funds are reserved, may elect to treat
hisright to proceed with the work as having been terminated. Such atermination shall be considered atermination for the
convenience of the Government.

(j) If at any time it becomes apparent that the funds reserved for any fiscal year are in excess of the funds
required to meet all payments due or to become due the contractor because of work performed and to be performed
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under the contract during the fiscal year, the Government reserves the right, after notice to the contractor, to reduce
said reservation by the amount of such excess.

(End of clause)
52.232-5002 Continuing contracts (alter nate).
Asprescribed at 32.705-100(b), insert the following clause in civil works solicitations and contracts:
CONTINUING CONTRACTS (ALTERNATE) (MAR 1995) — EFARS

(8) Funds are not available at the inception of this contract to cover the entire contract price. The sum of
$ has been reserved for this contract and is available for payment to the contractor during the current fiscal
year. It is expected that Congress will make appropriations for future fiscal years from which additional funds,
together with funds provided by one or more non-federal project sponsors will be reserved for this contract. The
liability of the United States for payments beyond the funds reserved for this contract is contingent on the reservation
of additional funds.

(b) Failure to make payments in excess of the amount currently reserved, or that may be reserved form time to
time, shall not be considered a breach of this contract, and shall not entitle the contractor to a price adjustment under
the terms of this contract except as specifically provided in paragraphs (€) and (h) below.

(c) The Government may at any time reserve additional funds for payments under the contract if there are funds
available for such purpose. The contracting officer will promptly notify the contractor of any additional funds
reserved for the contract by issuing an administrative modification to the contract.

(d) If earnings will be such that funds reserved for the contract will be exhausted before the end of any fiscal
year, the contractor shall give written notice to the contracting officer of the estimated date of exhaustion and the
amount of additional funds which will be needed to meet payments due or to become due under this contract during
that fiscal year. This notice shall be given not less than 45 nor more than 60 days prior to the estimated date of
exhaustion.

(e) No payments will be made after exhaustion of funds except to the extent that additional funds are reserved
for the contract. If and when sufficient additional funds are reserved, the contractor shall be entitled to simple
interest on any payment that the contracting officer determines was actually earned under the terms of this contract
and would have been made except for exhaustion of funds. Interest shall be computed from the time such payment
would otherwise have been made until actually or constructively made, and shall be at the rate established by the
Secretary of the Treasury pursuant to Public Law 92-41, 85 STAT 97, asin effect on the first day of the delay in
such payment.

(f) Any suspension, delay, or interruption of work arising from exhaustion or anticipated exhaustion of funds
shall not congtitute a breach of this contract and shall not entitle the contractor to any price adjustment under a
"Suspension of Work" or similar clause or in any other manner under this contract.

(9) An equitable adjustment in performance time shall be made for any increase in the time required for
performance of any part of the work arising from exhaustion of funds or the reasonabl e anticipation of exhaustion of
funds.
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(h) If, upon the expiration of sixty (60) days after the beginning of the fiscal year following an exhaustion of
funds, the Government has failed to reserve sufficient additional fundsto cover payments other vise due, the
contractor, by written notice delivered to the contracting officer at any time before such additional funds are
reserved, may elect to treat hisright to proceed with the work as having been terminated. Such a termination shall be
at no cost to the Government, except that, to the extent that additional funds to make payment therefore are allocated
to this contract, it may be treated as a termination for the convenience of the Government.

(i) If at any time it becomes apparent that the funds reserved for any fiscal year are in excess of the funds
required to meet all payments due or to become due the contractor because of work performed and to be performed
under this contract during the fiscal year, the Government reserves the right, after notice to the contractor, to reduce
said reservation by the amount of such excess.

()) The term "Reservation" means monies that
have been set aside and made available for payments under this contract.

(End of clause)
52.236-5000 Plant and material removal after contract ter mination.

As prescribed at 36.5100, insert the following clause in solicitations and contracts for civil works "continuing
contracts' that also provide for payment of mobilization and preparatory work.

PLANT AND MATERIAL REMOVAL AFTER CONTRACT TERMINATION (MAR 1995) — EFARS

Should this contract be terminated as provided in clause 52.232-5001 because of the failure of Congressto provide
additional fundsfor its completion, the contractor may be permitted to remove plant and material on which paymentsfor
preparatory work have been made, subject to an equitable deduction from the amounts due the contractor to reimbursethe
United States for the unabsorbed value of such plant and material.

(End of clause)
52.249-5000 Basis for settlement of proposals.
Asprescribed at 49.113(100) insert the following statement in solicitations and contracts.
BASISFOR SETTLEMENT OF PROPOSALS

"Actual costswill be used to determine equipment costsfor a settlement proposal submitted on thetotal cost basisunder
FAR 49.206-2(b). In evaluating a terminations settlement proposal using thetotal cost basis, thefollowing principleswill
be applied to determine all owable equipment costs:

(1) Actual costs for each piece of equipment, or groups of similar serial or series equipment, need not be
available in the contractor's accounting records to determine total actual equipment costs.

(2) If equipment costs have been all ocated to a contract using predetermined rates, those chargeswill be adjusted to
actual costs.
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(3) Recorded job costs adjusted for unallowable expenseswill be used to determine equi pment operating expenses.

(4) Ownership costs (depreciation) will be determined using the contractor's depreciation schedule (subject to the
provisions of FAR 31.205-11).

(5) License, taxes, storage and insurance costs are normally recovered as an indirect expense and unless the
contractor charges these costs directly to contracts, they will be recovered through the indirect expense rate.”

(End of Statement)
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SUBPART 100 —-AUTHORITIES
A3-100 Scope of Subpart.

This subpart sets forth the authorities of contracting officers, Division Commanders, the Armed
Services Board of Contract Appeals (ASBCA or Board), and Federal courts to decide contract requests,
claims and appeals. Further, the authority for Corps of Engineers trial attorneysto represent the
Government before the Board is stated.

A3-101 Contracting Officers.

The contracting officer's authority to decide or settle al claims relating to a contract is contained
in FAR 33.210. A contracting officer’s decision isfinal and conclusive and not subject to review by any
forum, tribunal, or Government agency, unless an appeal or suit istimely commenced. 41 U.S.C. § 605(b).
Further, in FAR 33.210, contracting officers are authorized to use Alternative Dispute Resolution (ADR)
procedures under FAR 33.214 to resolve contract claims.

A3-102 Division Commanders.

In appeals to the Board, the Division Commander has command management responsibility. In
exercising this responsibility, the Division Commander has authority to review military and civil works
contract appeals and to participate in alternative dispute resolution (ADR).

A3-103 Armed Services Board of Contract Appeals.

(a) Contract Disputes. The Contract Disputes Act of 1978, as amended, 41 U.S.C. § 601-613,
provides that a contractor may appeal a contracting officer’sfina decision to the appropriate board of
contract appeals or to the United States Court of Federal Claims. A contractor has ninety days from receipt
of acontracting officer’sfinal decision to file an appeal with the appropriate Board of Contract Appeals. 41
U.S.C. §606. The ASBCA has been designated by the Secretary of the Army as the appropriate board for
the Corps of Engineers. The charter and rules of the ASBCA are found in DFARS, Appendix A.

(b). Real Estate Leases. The ASBCA has jurisdiction under the Contract Disputes Act for leases
where the government is the lessee. In cases not covered by the contract Disputes Act, the Secretary of the
Army has delegated authority to the Board.

(c). Correspondence. All correspondence with the ASBCA will be addressed to the Recorder,
Armed Services Board of Contract Appeals, Skyline Six, 5109 Leesburg Pike, Falls Church, Virginia
22041-3208. Copies of all significant correspondence addressed to the ASBCA Recorder will be sent to the
Engineer Chief Trial Attorney, HQUSACE.

(d). The Engineer Chief Trial Attorney under a delegation from the Secretary of the Army isthe
authorized representative of the Secretary of the Army and has the sole authority and responsibility for the
conduct and control of litigation of contract disputes for all Corps of Engineers cases docketed with the
ASBCA of avauelessthan $3 million. AFARS 33.212- 90(a)(ii). The Assistant Judge Advocate General
for Civil Law may determine on a case by case basis to delegate Corps of Engineers cases of avalue of $3
million or more to the Engineer Chief Trial Attorney. AFARS 33.212-90(a)(iii). The Engineer Chief Trial
Attorney also has the authority to settle such cases with the concurrence of either the contracting officer,
the Head of Contracting Activity, or the Assistant Secretary of the Army (Research, Development and
Acquisition). AFARS 33.212-90-7. All official correspondence with the Engineer Chief Trial Attorney will



be addressed to the current Engineer Chief Trial Attorney (by name), CECC-C, U.S. Army Corps of
Engineers, Washington, D.C. 20314-1000.

A3-104 Federal Courts.

The Federal Courts Improvement Act of 1982, Public Law 97-164, 96 Stat. 25, abolished the U.S.
Court of Claims and established the United States Court of Appeals for the Federal Circuit and the U.S.
Claims Court with jurisdiction over contract disputes formerly within the jurisdiction of the U.S. Court of
Claims. This act was amended by the Court of Federal Claims Technical and Procedural |mprovements Act
of 1992, Public Law 102-572, 106 Stat. 4516, which changed the name of the United States Claims Court
to the United States Court of Federal Claims.

a. U.S. Court of Federal Claims. Under the Contract Disputes Act, a contractor may, in lieu of
appealing a contracting officer's final decision to aBoard, bring an action directly onaclaiminthe U.S.
Court of Federa Claimswithin one year of receipt of the contracting officer’s final decision. 41 U.S.C. §
609(a)(3). The Department of Justice is responsible for the litigation of such cases and will be assisted by a
Corps of Engineers attorney.

b. U.S. Court of Appealsfor the Federal Circuit. A decision of a Board of Contract Appeals may
be appealed by the Contractor or the Government to the U.S. Court of Appeals for the Federal Circuit
within 120 days. 41 U.S.C. § 607(g)(1)(A). A decision of the U.S. Court of Federal Claims may be
appeal ed within 60 days after the date of entry of judgment. FED. R. APP. P. 4(a)(1). In an appeal from a
Board decision, the decision of the Board on any question of law is not final or conclusive, but the U.S.
Court of Appeals for the Federal Circuit will not set aside conclusions on questions of fact unless the
decision is fraudulent, or arbitrary, or capricious, or so grossly erroneous as to hecessarily imply bad faith,
or if such decision is not supported by substantial evidence. 41 U.S.C. § 609(b).

c. Correspondence with the Department of Justice. The litigation report on contract claims and
appeals for the Department of Justice will be addressed to the Engineer Chief Trial Attorney, HQUSACE,
except in those instances when time does not permit and prior telephonic approval of deviation from this
procedure is obtained from the Engineer Chief Trial Attorney. Copies of al other significant
correspondence will be sent to the Engineer Chief Trial Attorney.

SUBPART 200-CLAIMS
A3-200 Scope of Subpart.

This subpart sets forth procedures for considering and processing contract requests and claims.
A3-201 Background.

The Contract Disputes Act establishes procedures and requirements for asserting and resolving
contract claims subject to the Act. The Act provides for afinal written decision of the contracting officer
when the claim cannot be resolved by agreement of the contracting parties. The contractor may appeal a
contracting officer’sfinal decision to the
appropriate Board of Contract Appeals within 90 days of receiving the decision. Alternatively, the
contractor may also bring an action directly in the U.S. Court of Federal Claims within 12 months of the
contracting officer’s final decision. These time limitations are jurisdictional and there is no authority for an
extension of these time limitations. A contracting officer may change, modify or recall the decision within
the appeal period. If the decision is changed or modified, a new appeal period begins to run. Policies and
procedures for processing contract claims, as well as the definition of key terms, are set forth in FAR 33.2,
and DFARS 233.70.

A3-202 Palicy.



As set forth in FAR 33.204, the Government’s policy isto attempt to resolve all contractual issues
in controversy at the contracting officer level. Reasonabl e efforts should be made to resolve controversies
prior to submission of aclaim. Agencies are encouraged to use Alternative Dispute Resolution (ADR)
procedures to the maximum extent practicable.

A3-203 Claim Processing Procedures.

Any written request by a contractor for the payment of money, granting of time adjustment or
interpretation of contract terms or other relief arising under or relating to the contract, even if the amount of
money or time requested is unstated, may become a contract claim against the Government. If not included
in the original regquest, the contractor should immediately be asked to furnish documentation: e.g., facts,
cost breakdown, or the contract clause underlying the claim. Some requests can be resolved in arelatively
short period of time. Every effort should be made to resolve such requests as soon as possible.

a. Certification Requirements. A contractor is required to certify all claims exceeding $100,000.
The Administrative Dispute Resolution Act of 1996, Public Law 104-320, 110 Stat. 3870, amended the
previous Alternative Dispute Resolution Act and eliminated the additional certification requirement when a
dispute resolution procedure is used. The certification should state as follows:

| certify that the claim is made in good faith; that the supporting data are accurate and
complete to the best of my knowledge and belief; that the amount requested accurately
reflects the contract adjustment for which the contractor believes the Government is
liable; and that | am duly authorized to certify the claim on behalf of the contractor.

b. Initial Investigation of a Claim. A contract claim for which all certification requirements have
been met shall be subject to a thorough fact finding investigation conducted by appropriate staff members,
including an attorney from the Office of Counsel. During this investigation, the attorney will determine the
scope of the review, evaluate the relevancy and materiality of the facts considered, and take appropriate
measures to preserve the documentation, including written statements and affidavits. After the investigation
has been completed and the staff recommendations have been considered, the contracting officer should
offer the contractor an opportunity to attend a conference to discuss the claim. An attorney from the Office
of Counsel should participate in this conference. If the contract claim has merit in whole or part, an attempt
should be made to negotiate quantum, either at the conference or at alater time agreed to by the parties.

c. Alternative Dispute Resolution (ADR). Contracting officers and trial attorneys are strongly
encouraged to consider the use of ADR techniquesin all claims at the earliest possible time. These ADR
techniques include, but are not limited to, nonbinding arbitration, mediation, and mini-trial. The policy of
the Corps of Engineersis not to use binding arbitration. The use of ADR shall be timely recorded in the
Matter Tracking System. See A3-207.

d. Unresolved Claims. When a claim by or against a contractor cannot be settled, the contracting
officer shall issue awritten decision on the claim. On claims by a contractor, the decision will be issued
within 60 days of the receipt of the written request for a decision from the contractor for claims under
$100,000; for claims over $100,000 the contracting officer will, within 60 days, either issue a decision or
notify the contractor of the date on which a decision will be issued. For claims over $100,000, the
contracting officer’s final decision shall be issued within a reasonable period after the receipt of the claim.
41 U.S.C. §605(c)(3).

1. Contracting Officer’s Final Decision. The written decision of the contracting officer
may be in any appropriate form. The basic requirements are that the decision include a description
of the claim, areference to the pertinent contract terms, a statement of the factual areas of
agreement and disagreement, and a statement of the contracting officer’s final decision with
supporting rationale. The decision must also include a demand for payment in cases where the
decision resultsin afinding that the contractor isindebted to the Government (affirmative
Government claim). The decision must be written to inform the contractor of the facts and reasons
upon which the contracting officer’s conclusion is based and that the decisionisfinal. To



adequately meet the above requirements the facts shall be separately presented in a Findings of
Fact section as part of the decision.

(a) Findings of Fact. The proposed Findings of Fact with supporting data
properly tabbed will be drafted by an Office of Counsel attorney with technical assistance
from other appropriate staff members. When a claim in excess of $100,000 involves a
factual dispute, the contracting officer may send the contractor a copy of the proposed
Findings of Fact and advise that the supporting data may be reviewed at the office of the
contracting officer. The contractor should be requested to indicate in writing whether it
concursin the proposed Findings of Fact and, if not, to indicate specifically which facts it
is not in agreement with and submit material in rebuttal. After reviewing the contractor’s
comments and making any appropriate corrections in the Findings of Fact, the
contracting officer shall then issue the decision. If an appeal isfiled, the appea file
should include the contractor’ s response to the request for comment on proposed
Findings of Fact.

(b) Decision. The contracting officer’ s final decision will be drafted by an
Office of Counsel attorney. Prior to issuing the decision, the contracting officer will
become familiar with all facts and proposed conclusions contained in the draft and either
adopt them as the Findings of Fact and decision or make such changes as deemed

appropriate.

(1) Thefirst paragraph of the decision is appropriate for introductory
matter, including a reference to the contract number and date and a brief
description of the contract work and the location thereof.

(2) The next part of the decision should be a summary of the
contractor’s claim(s), including any revisions. Each claim document mentioned
will reference atab number where the document can be located in the potential
appedl file. In arranging the tabs for the potential appeal file, the first two tabs
should be reserved for the notice of appeal and the contracting officer’ s final
decision.

(3) The third part of the decision should be the Findings of Fact, in
narrative form. Conclusions or arguments should not be included. The Findings
of Fact will consist of (@) a statement of facts relevant to the claim, and (b) a
reference to the pertinent bidding documents and contract provisions. Quotations
from standard contract clauses should normally be avoided; however, non-
standard clauses relied upon by the contracting officer should be quoted. All
documents mentioned should be referred to by a tab number where they can be
found in the potential appeal file. If possible, agreed and disputed facts should
be so identified.

(4) The fourth part should be the contracting officer’sanalysis or
conclusions based upon the Findings of Fact. New facts and case citations
should normally not be included in this part. After an appropriate discussion and
analysis, the contracting officer should make a clear, simple statement which
sets forth the determination on the contract claim.

(5) The last paragraph of the decision should clearly state that the
writing is the contracting officer’ s final decision and advise the contractor of its
appeal rights.

2. Notification of Appeal Rights. This paragraph should be included at the end of a
contracting officer’ s final decision:



"Thisisthe final decision of the Contracting Officer. This decision may be appealed to
the Armed Services Board of Contract Appeals (Address). If you decide to appeal, you
must mail or otherwise furnish written notice thereof to the Armed Services Board of
Contract Appeals within 90 days from the date you receive this decision. A copy thereof
shall be furnished to the contracting officer from whose decision the appeal istaken. The
notice shall indicate that an appeal isintended, shall include a copy of this decision, and
identify the contract by number. The notice shall also include a copy of this decision.
With regard to appeals to the Armed Services Board of Contract Appeals you may, solely
at your election, proceed under the Board’s small claims procedure for claims of $50,000
or less or its accelerated procedures for claims of $100,000 or less. In lieu of appealing to
the Armed Services Board of Contract Appeals, you may bring an action directly in the
U.S. Court of Federal Claims (except as provided in the Contract Disputes Act, 41 U.S.C.
8§ 603, regarding Maritime Contracts) within 12 months of the date you receive this
decision.”

3. Transmittal of the Contracting Officer’s Final Decision. The contracting officer’ s fina
decision with the Findings of Fact shall be transmitted by certified or registered mail, return
receipt requested, to the contractor’ s address shown on the initial contract page or by another
reasonable method that evidences receipt by the contractor. The contractor may request, in writing,
that a different address be utilized if the specific purpose isidentified, i.e., receipt of formal
contracting officer’s final decision.

A3-204 Affirmative Government Claims.
Contract claims by the Government should also be processed under these guidelines.
A3-205 M aritime Contract Claims.

The Contract Disputes Act contains a separate provision for the consideration of claims and
appeal s of maritime contracts.

a. Contracts for the repair of ships are maritime contracts under the Contract Disputes Act.
Appeals arising out of maritime contracts are covered separately by the Suitsin Admiralty Act. Jurisdiction
to hear these appealsisin the U.S. district courts, not the U.S. Court of Federal Claims. When rendering a
decision on aclaim arising out of a maritime contract, contracting officers must advise the contractor of its
right to appeal the decisionto aU.S. district court.

b. Contracts for the construction of ships— as opposed to contracts for the repair of ships - are not
considered maritime contracts. Claims and appeals arising out of contracts for the construction of ships will
be administered in the same manner as other claims and appeal s subject to the Contract Disputes Act.

A3-206 M aintenance of Records.

a. All Government personnel must exercise care to prevent premature destruction of contract
administration and finance records that are involved in claims and appeals before Boards and Federal
courts. Contract files containing these records are sometimes retired or destroyed before all claims and
appeal s have been fully resolved. In the process of retiring records, documents that do not appear to have a
permanent value are often discarded, such as handwritten memoranda and preliminary drafts. Therefore, it
isimportant to identify such material during the investigation required by A3-203(b) and to provide for its
retention. See DFARS 204.804.

b. To avoid closeout of an official contract file prior to completion of a pending appeal, all
contract filesinvolving an appeal shall be retained intact for seven years after the date of the final Board or
Federal court decision in the case. In an appeal dismissed by the Board or Federal court with prejudice
based on stipulation of the parties, or request of the contractor following the settlement of the appeal, this
requirement does not apply.



A3-207 Claims M anagement and Case Tracking.

Each Office of Counsel isrequired to enter al its claims more than 90 days old, including
affirmative government claims, into the USACE Legal Services Matter Tracking System. The following
information must be entered for every claim: the name of the contractor, the contract number, the project
and location, the date relief was requested or the certification date, the relief requested, the attorney
assigned to the claim, and a brief narrative description of the facts and issues. The database should be
updated as significant events occur. When the contracting officer renders afinal decision or aclaimis
settled, the claim should be closed on the database and the following information entered within 5 working
days: the disposition of the claim (whether it was decided, settled, or withdrawn); the date of disposition,
the nature of the disposition (whether relief was denied or granted in whole or in part); and a summary of
any relief granted.

SUBPART 300 - PROCEDURES FOR HANDLING APPEALSAT THE ARMED SERVICES
BOARD OF CONTRACT APPEALS

A3-300 Scope of Subpart.

This subpart sets forth the procedures for handling contract appeal s before the ASBCA.
Throughout this subpart, the term local counsel shall mean District Counsel, Operating Division Counsel,
Center Counsel, Laboratory Counsel, or FOA Counsel.

A3-301 Notice of Appeal.

Normally, the contractor will send a Notice of Appeal directly to the Board and will furnish a copy
to the contracting officer. If the original Notice of Appeal is received by the contracting officer, however, it
should be promptly forwarded to the Board and a copy sent to the Division and to the Engineer Chief Trial
Attorney. Specifically, any notice of appeal received directly shall be promptly forwarded to the Chairman,
Armed Services Board of Contract Appeals, 5109 Leesburg Pike, Suite 703, Falls Church, VA 22041-3208
and include the envel ope showing the postmark when the notice of appeal was received by mail. AFARS
33.212-90-1(a).

A3-302 Nature of Appeals- General.

a. Signature Block. For all trial documents which require the signature of the Engineer Chief Trial
Attorney, the signature block shall read “Engineer Chief Trial Attorney.”

b. Appeals under $3 million. The Engineer Chief Trial Attorney is the authorized representative of
the Secretary of the Army and has sole authority and responsibility for the conduct and control of litigation
of contract disputes for all Corps of Engineers cases docketed with the ASBCA of avalue of less than $3
million. AFARS 33.212-90(a)(ii).

c. Appeals of $3 million or more. The Assistant Judge Advocate General (TAJAG) for Civil Law
may determine, on a case by case basis, to delegate Corps of Engineers cases of avalue of $3 million or
more to the Engineer Chief Trial Attorney. AFARS 33.212 90(a)(iii). Within 14 days of receipt of a Notice
of Appeal in an ASBCA case of $3 million or more, the assigned trial attorney shall transmit to the
Engineer Chief Trial Attorney, a memorandum describing the nature of the claim and recommending
whether the Engineer Chief Trial Attorney should seek delegation from TAJAG under AFARS
33.212(a)(iii). A copy of the contracting officer’sfinal decision, if issued, shall accompany this
memorandum. The Engineer Chief Trial Attorney shall forward arecommendation to TAJAG.

A3-303 Appeal File (Rule 4).

a. General. In Rule 4 of the ASBCA, the contracting officer is responsible for assembling and
transmitting to the Board an appeal file consisting of all documents pertinent to the appeal. Normally,



appeal files are prepared by the Office of Counsel. The appeal file shall include the compilation of
documents described in Rule 4 and shall be prepared in accordance with this section.

b. Filing Procedure.

1. General. The appedl file shall be forwarded directly to the Board. At the time the
appedl fileisforwarded, the contracting officer will furnish the appellant a copy of each document
except the contract. The letter of transmittal to the Board shall state that this has been done. An
abbreviated copy of the appeal file consisting only of the transmittal letter, contracting officer’s
final decision, and claim letter shall be forwarded to the Engineer Chief Trial Attorney. A copy of
the appeal file shall be provided by thetria attorney to Division Counselsin Command and
Control Divisions as required.

2. Minimum Number of Copies Unless otherwise directed by the Board, one copy of the
complete appeal file shall be forwarded to the Board.

3. Appeal File Supplements. Additional material may be submitted as a supplement to the
appeal file and a copy simultaneously furnished to the appellant. Any supplements to the appeal
file will be forwarded to the Board in the same manner asthe origina appeal file. Tab numbersin
an appeal file supplement shall begin with “S.”

c. Form. Appeal fileswill be assembled in either secure binders fastened at the top or |eft side with
acco or similar type fasteners, three-ring binders, or as otherwise directed by the Board. Each document
will be separated by a divider with atab attached. In accordance with Board rules, the tabs should be
numbered sequentially. The tab numbers may be preprinted, hand printed, or typed on the tab. If the appeal
fileis voluminous, it should be divided into two or more volumes. The cover of each volume shall identify
it as the appeal file and include the appeal caption, contract number, docket number, and volume number.
Additionally, an index of documents shall be placed in the front of all volumes of the appeal file. Drawings
may be placed in a separate volume. Generally, drawings should be placed in the appeal filein the
following or other comparable manner: (1) insert a sealed manila envel ope into the assembly, punching
holes at the top, or left side, so that the top, left side and bottom are even with the remaining documents; (2)
cut the right envelope side open, parallel to the right edge of the remaining documents; and (3) fold the
drawings so that they can be inserted and removed from the right side of the envelope. When a compl ete set
of specifications or drawings s furnished, it should be identified as an appendix to the appeal file which
can be easily reviewed, e.g., a complete set of specifications similar to the basic appeal file; a complete set,
or several drawings clearly marked, rolled, and placed in a shipping tube. Specifications and drawings need
only be submitted to the Board. When large documentary exhibits are included in the appeal file, such
exhibits shall be paginated for easier reference.

A3-304 Trial Attorneys.
a. The Trial Attorney Qualification Program.

1. Establishment. On 9 May 1997, the Chief Counsel established the Trial Attorney
Quialification Program. The effective date of the Program was 1 July 1997.

2. Policy. Inorder to represent the Corps of Engineers aslead counsel in Type |l and
Type 1l contract appeals, atrial attorney must be designated as qualified under the Program. The
Engineer Chief Trial Attorney is authorized to designate atrial attorney as qualified.

3. Criteria. The standards for qualification asa Type Il and Type Il lead counsel
include litigation experience, training courses, and special skillsfor Type Il cases. These
requirements are available at the Corps of Engineers Legal Services Home Page at
http://mwww.hg.usace.army.mil/cecc/maincc.htm.



4. Procedures. A request for qualification designation will be initiated by the trial
attorney. The procedures for submission of the request to the Engineer Chief Trial Attorney are
also specified on the Legal Services Home Page.

b. Appointment. The local counsel shall assign the Government Trial Attorney. Only Typellll
qualified trial attorneys may be assigned as lead counsel on appeals of Type |11 cases. For every appeal, the
Engineer Chief Trial Attorney and the Chief Counsel reserve the authority to disapprove the assignment of
aparticular trial attorney or to remove the trial attorney once assigned.

c. Duties. Thetrial attorney is expected to personally prepare and present the Government’s case.
Thetrial attorney is expected to follow all of the customary rules of professional conduct, including the
duty to ensure that documents and pleadings which require the signature of the Engineer Chief Trial
Attorney are forwarded to the Engineer Chief Trial Attorney so that they may be timely filed. Thetrial
attorney will review the appeal file to ascertain if the Government’s position is adequately supported and
the appeal istimely. In the event the appeal is untimely, the trial attorney shall immediately follow the
procedure discussed in A3-306(b) for filing a Motion to Dismiss.

1. Prior to Hearings. Prior to a hearing before the ASBCA, the trial attorney shall seek to
obtain awritten stipulation from a pro se appellant or a represented appellant’ s counsel which
states whether or not quantum will be an issue at the hearing.

2. Upon Discovery of New Evidence or Facts. If, before or during the presentation of the
Government’s case, the tria attorney discovers or isinformed of new facts or evidence which
require re-evaluation of the Government’s potential liability, a prompt and direct review shall be
made and the contracting officer advised. The trial attorney shall inform the contracting officer of
the previously unknown facts or evidence, provide an initial determination of the impact upon the
Government’ s case, and make a recommendation to the contracting officer asto possible
settlement or other action.

3. All Government Personnel. The contracting officer and other Government personnel
shall assist the tria attorney in case preparation and presentation as requested by the trial attorney.

A3-305 Pleadings.
a. Answer.

1. Style. An answer should conform to the Federal Rules of Civil Procedure, i.e., admit,
deny, or alege according to each specific allegation in the complaint; followed by a second
section which outlines the Government’ s affirmative defenses. An answer shall be neatly typed,
double spaced, and prepared on letter size paper. If appellant’s complaint isin letter form, as
opposed to traditional numbered paragraph form, the trial attorney should assign paragraph
numbers to each paragraph contained in the letter, and base the answer on these numbered

paragraphs.

2. Procedures. The original and two copies of the answer shall be filed directly by the
trial attorney with the ASBCA. The answer shall be signed by the trial attorney and local counsel.
Thetrial attorney shall also forward a copy of the answer and the complaint to the Engineer Chief
Trial Attorney and to Division Counselsin Command and Control Divisions as each requires.

b. Government Complaints. In appeals of affirmative Government claims, the Board may require
the Government to file the complaint. A Government complaint shall conform to the Federal Rules of Civil
Procedure. Thetrial attorney shall follow the filing procedures described above.

A3-306 Motions.
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Motions will be neatly typed, double spaced, and prepared on letter size paper. Motions should be
supported by an accompanying memorandum, prepared according to the above guidelines, which states
relevant facts and identifies the statutes, regulations, and other legal authorities which support the motion.
The memorandum shall have the same signatures as the motion and be filed according to the procedures
outlined below. The memorandum should conform to the customary style and professional standards
covering presentation, argument, and citation of authorities.

a. Non-Dispositive Motions. Most non-dispositive motions shall be filed directly by thetrial
attorney with the ASBCA. These include: motion for an extension of time; motion to compel; motion to
amend; motion to strike; and motion to suspend proceeding. The motion shall be signed by the trial
attorney and local counsel. A copy of the motion shall be provided by the tria attorney to Division
Counselsin Command and Control Divisions as each requires and to the Engineer Chief Trial Attorney.
Pursuant to Rule 16 of the ASBCA, thetrial attorney is responsible for forwarding a copy of the motion to
the Appellant’s counsel (or Appellant where pro se). The correspondence transmitting the motion to the
Board shall indicate that this has been done.

b. Dispositive Motions and Motions Raising Significant I ssues. Jurisdictional motions, motions
invoking executive privilege, dispositive motions, motions for reconsideration, and motions for sanctions
shall be signed by thetrial attorney. The original and two copies shall be forwarded to the Engineer Chief
Trial Attorney for signature and filing with the ASBCA. A copy of such amotion shall be provided by the
trial attorney to Division Counselsin Command and Control Divisions as each requires. The
correspondence transmitting the motion to the Engineer Chief Trial Attorney shall indicate the date, if any,
the motion must be received by the Board and include an envel ope addressed to the Appellant’s counsel (or
Appellant where pro se). Pursuant to Rule 16 of the ASBCA, the Engineer Chief Trial attorney is
responsible for forwarding a copy of the motion to the Appellant’s counsel (or Appellant where pro se).

A3-307 Briefs.

a. Style. Briefs shall be neatly typed, double spaced on letter size paper, and bound by a front and
back cover made of plastic, cardboard, or heavy paper. All briefs should conform to the customary style
and professional standards covering presentation, argument, and citation of authorities.

b. Procedures.

1. Typel and Type Il Appeals. Briefsin Type | and Type |l appeals shall be signed by
thetrial attorney and local counsel and filed directly with the ASBCA. Thetrial attorney shall
provide a copy of the brief to the Engineer Chief Trial Attorney and to Division Counselsin
Command and Control Divisions as each requires.

2. Typelll Appeals. Briefsin Typelll appeals shall be signed by the trial attorney and
the original and two copies forwarded to the Engineer Chief Trial Attorney for signature and filing
with the Board. A copy of the brief shall be provided by the trial attorney to Division Counselsin
Command and Control Divisions as each requires. The correspondence transmitting the brief to
the Engineer Chief Trial Attorney shall indicate the date the brief must be received by the Board
and include an envel ope addressed to the Appellant’s counsel (or Appellant where pro se).

A3-308 Discovery.

Discovery is covered by Rule 14 of the ASBCA and should generally follow the Federal Rules of
Civil Procedure. All Government personnel are encouraged to assist the trial attorney in voluntary
discovery procedures. Any deposition or discovery procedure, however, that is designed to annoy,
embarrass, harass, or place an undue burden upon the Government will be vigorously opposed.

A3-309 Alter native Dispute Resolution (ADR).
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Trial attorneys are encouraged to engage in ADR of contract claims and appeals to the maximum
extent practicable.

a. Third Party Assisted. Neutral and impartial third parties may be used in mediation, mini-trial,
non-binding arbitration, and dispute review boards. The policy of the Corps of Engineersis not to use
binding arbitration.

b. Board Assisted. ASBCA administrative judges are available for ADR. At the inception of an
appeal, the Board provides its notice regarding ADR to the parties. The notice describes Board ADR
policies and procedures. The ADR procedures used by the Board include: settlement judge, minitrial,
summary trial with binding decision, and other agreed methods. Prior to agreeing to participatein a
summary trial with binding decision process, the trial attorney must request and receive from the Chief
Counsel awaiver of the Government’ s right to appeal the decision. The memorandum requesting waiver
shall be forwarded to the Chief Counsel through the Engineer Chief Trial Attorney and shall briefly set
forth the factual background of the appeal.

A3-310 Settlement.

a. Authority. The authority and responsibility to settle contract appeal s docketed with the ASBCA
remain with the contracting officer. AFARS 33.212-90-7(a); J.W. Bateson Co., Inc., ASBCA No. 24425,
84-1 BCA (C.C.H.) P16,942. The contracting officer shall advise thetria attorney of all offers of
settlement from a contractor, whether such offer is made by the contractor or through the contractor’s
attorney. The contracting officer shall consult with the trial attorney before accepting a contractor’s offer of
settlement and before making a settlement offer to the contractor. Additionally, the Engineer Chief Trial
Attorney has the independent authority to settle ASBCA cases with the concurrence of either the
contracting officer, the Head of the Contracting Activity, or the Assistant Secretary of the Army (Research,
Development and Acquisition).

b. Procedure. A stipulation of dismissal shall be prepared for all settled appeals. This should be
submitted by the trial attorney directly with the Board. A copy of this document shall be provided by the
trial attorney to Division Counselsin Command and Control Divisions as each requires and to the Engineer
Chief Tria Attorney.

A3-311 Decisions.

a. Notice. Thetrial attorney isresponsible for notifying the Engineer Chief Trial Attorney of all
decisions rendered by the ASBCA. The natification should be made by telephone or electronic mail within
one day of receiving the decision, and a copy should be faxed or mailed to the Engineer Chief Trial
Attorney. A copy of the decision shall be provided by the trial attorney to Division Counselsin Command
and Control Divisions as each requires.

b. Motion for Reconsideration. Under Rule 29 of the ASBCA, either party may file amotion for
reconsideration within 30 days of receipt of the decision. Prior to preparing such a motion, the trial attorney
must receive authorization from the Engineer Chief Trial Attorney. The motion and its supporting
memorandum shall be prepared in accordance with Board Rule 29 and A3-306.

c. Appealsto the U.S. Court of Appeals for the Federa Circuit. When the trial attorney wants to
appeal aBoard's decision to the U.S. Court of Appeals for the Federal Circuit, arequest to initiate such an
action should be made through command channels to the Engineer Chief Trial Attorney within ten calendar
days after receipt of the decision. The request shall state the bases for the appeal pursuant to the review
standard of the Contract Disputes Act, 41 U.S.C. § 609(b). The Engineer Chief Trial Attorney shall
coordinate with the Office of the Army General Counsel, and the Chief Counsel shall make the final
agency recommendation decision to the Department of Justice. The appeal must be made by the
Department of Justice within 120 days of receipt of the decision by the Government. 41 U.S.C. §

607(9)(1)(B).
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d. Payment. A payment to an appellant from a Board decision shall be made promptly from
available project appropriations. If projects funds are not readily available or extraordinary circumstances
exist, the Judgment Fund as provided for in the Contract Disputes Act, 41 U.S.C. § 612, may be used. Such
use requires the prior approval of the Chief Trial Attorney. A request to use the Judgment Fund will be
submitted with supporting documentation to the Engineer Chief Trial Attorney.

A3-312 Attorney Fee Claims.

Pursuant to the Equal Accessto Justice Act (EAJA), 5 U.S.C. § 504, a qualifying appellant may
recover fees and other expensesincurred in connection with the appeal if it prevails either through a
favorable settlement or Board decision and when the Government’ s position was not substantially justified.
Asajurisdictional matter, EAJA requires that a Board receive an appellant’s application for an award of
fees and other expenses within 30 days of final disposition of the matter. An EAJA claim may be settled by
the contracting officer pursuant to A3-310. Upon receipt of arequest for fees and expenses under EAJA,
thetrial attorney responsible for the appeal should review the appellant’s qualifications and follow the
Board' s procedures for award of fees and expenses under EAJA.

A3-313 Appeals M anagement and Case Tracking.

The Office of Counsel isrequired to enter and update al its appealsin the USACE Legal Services
Matter Tracking System (MTS). The trial attorney is responsible for ensuring that MTS has current and
accurate information in all assigned cases.

a. New Appeals. In most instances, the basic information concerning the claim which is the
subject of the appeal is already in the database. In such cases, the trial attorney shall update the information
by changing the category of the entry from (claim) to (appeal) and adding the ASBCA as the forum and the
docket number. A new, separate case should not be entered. If the claim was not entered into the database
during the claim stage, the following information must be entered for each appeal: the name of the
appellant/contractor, the forum and docket number, the contract number, the project and location, the relief
requested, the date of the contracting officer’s final decision, the trial attorney assigned to the appeal, and a
brief narrative description of the facts and issues.

b. Updating Appeal Information. The database should be updated as significant events occur,
including the filing of pleadings, dispositive motions and briefs, and the scheduling of hearings, and ADR
procedures. When the ASBCA renders a decision or a caseis settled and dismissed by the Board, the
appeal should be closed on the database and the following information should be entered within 5 working
days: the disposition of the appeal (whether it was decided, settled, or withdrawn); the date of disposition,
the nature of the disposition (whether relief was denied or granted in whole or in part); and a summary of
any relief granted.

SUBPART 400 - DIRECT ACTIONSIN THE UNITED STATES COURT OF FEDERAL CLAIMS
A3-400 Scope of Subpart.

This subpart sets forth procedures for handling Contract Disputes Act litigation before the U.S.
Court of Federal Claims. See 41 U.S.C. § 609. Throughout this subpart, the term “local counsel” shall mean
District Counsel, Operating Division Counsel, Center Counsel, Laboratory Counsel, or FOA Counsel.
A3-401 Responsibilities.

a. Department of Justice (DOJ). DOJisresponsible for Contract Disputes Act casesin the U.S.
Court of Federal Claims. 28 U.S.C. § 518.

b. Corps of Engineers. The District, Laboratory, or FOA Counsel will assign atrial attorney to
prepare alitigation report and to assist the DOJ attorney assigned to the case.
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A3-402 Notice of Filing.

a. Department of Justice. When acomplaint is filed, DOJ notifies the agency by sending a
transmittal letter stating the name and telephone number of the DOJ attorney assigned to the case and
requesting that the Corpstrial attorney assigned to the case contact the DOJ attorney. The |etter also
requests a litigation report and draft answer.

b. Corps of Engineers. The Engineer Chief Trial Attorney will forward the DOJ letter and
complaint to the Corps District, Operating Division, Laboratory, Center, or FOA responsible for
administration of the contract at issue, with a copy to the Division Counsel where applicable. The Engineer
Chief Tria Attorney’s letter will establish a suspense for submitting the litigation report and contain
instructions for complying with DOJ s requests.

A3-403 Litigation Report.

a. Procedures. Except in those instances when time does not permit and prior telephonic approval
of deviation from this procedure is obtained from the Engineer Chief Trial Attorney, two copies of the
litigation report and exhibits, one for the DOJ attorney and one for the Engineer Chief Trial Attorney, will
be submitted directly to the Engineer Chief Trial Attorney. An additional copy should be sent to the
Division Counsel in Command and Control Divisions as each requires. Bulky or voluminous exhibits may
be omitted from the Engineer Chief Trial Attorney’s copy of the report with prior permission of the
Engineer Chief Tria Attorney.

b. Form. The litigation report shall contain (1) a narrative statement of facts and listing of exhibits;
(2) asuggested answer; (3) alist of witnesses; (4) alegal analysis; and (5) information concerning any
known counterclaim, set-off, or other cause of action which may be asserted against the plaintiff by the
Government. The statement of facts may be summarized from the contracting officer’ s final decision. A
legal memorandum prepared for the contracting officer’s use in considering the claim may be used as the
required legal analysisif it addresses all of the relevant legal points. The exhibits shall consist of a
compilation of documents prepared in the same manner as an appeal file before the Board. See generally
A3-303.

A3-404 Significant Events.

The Corpstrial attorney assigned to the case is responsible for keeping the Engineer Chief Trial
Attorney fully informed of all significant events that occur as the case progresses. This requirement
includes furnishing the Engineer Chief Tria Attorney acopy of al pleadings, motions, and briefsfiled;
keeping the Matter Tracking System completely updated (see A3-408); and advising the Engineer Chief
Trial Attorney by telephone or electronic mail when hearings are schedul ed.

A3-405 Alter native Dispute Resolution (ADR).

a. Third party assisted. Executive Order 12988 concerning civil justice reform, encourages
litigation attorneys to use ADR. The Corpstrial attorney will assist the DOJ attorney in using ADR.

b. Court assisted. General Order 13 of the U.S. Court of Federal Claims, as amended, established
three methods of ADR for use in cases before the court: settlement judges, mini-trials, and third party
neutrals. The settlement judge procedure contemplates a frank, in-depth discussion of each party’s case
before aneutral advisor. The mini-trial is aflexible, expedited procedure where each party presents an
abbreviated version of its case to a neutral advisor (ajudge other than the presiding judge), who then assists
the parties in negotiating a settlement. The third party neutral procedure consists of a private third party
appointed by the court to assist in ADR. Corpstrial attorneys are strongly encouraged to work with the
DOJ attorney in utilizing these procedures to the maximum extent practicable.

A3-406 Settlement.
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Authority to settle the case is vested solely in the Department of Justice. 28 U.S.C. § 516, 519;
Exec. Order No. 6166, June 10, 1933, reprinted in 5 U.S.C. § 901. Once litigation is docketed before a
Federal court, the contracting officer loses all authority to settle the case. See United States v. Newport
News Shipbuilding & Dry Dock Co., 571 F.2d 1283 (4th Cir. 1978). All recommendations concerning
settlement of casesin the U.S. Court of Federal Claimswill be made by the Chief Counsel to DOJ. The
Corpstria attorney assigned to the case, in collaboration with the contracting officer, is responsible for
forwarding the settlement recommendation, including an explanation of the proposed terms and the reasons
why the Government should or should not agree to them, through the command channels, to the Engineer
Chief Trial Attorney. The Engineer Chief Trial Attorney will prepare the recommendation for the Chief
Counsel to send to DOJ. An exception will be made when, pursuant to General Order 13, as amended, the
court requests that the agency representative have full settlement authority.

A3-407 Decisions.

a. Notice. The Corpstria attorney assigned to a case is responsible for notifying the Engineer
Chief Trial Attorney of all decisions rendered by the U.S. Court of Federal Claims. The notification should
be made by telephone or electronic mail within one day of receiving the decision, and a copy should be
faxed or mailed to the Engineer Chief Trial Attorney. A copy of the decision shall be provided by the trial
attorney to Division Counselsin Command and Control Divisions as each requires.

b. Motion for Reconsideration. A motion for reconsideration is governed by Rule 59 of the Rules
of the U.S. Court of Federal Claims. The motion must be filed within 10 days of the entry of judgment. The
Corpstrial attorney assigned to the case should forward any recommendations concerning the
Government’ s filing a motion for reconsideration through command channels to the Engineer Chief Trial
Attorney within 5 days of the entry of judgment. The Engineer Chief Trial Attorney will prepare the agency
recommendation for the Chief Counsel to forward to DOJ.

c. Appeal. Recommendation for appeal of an adverse decision will be made by the Chief Counsel
to DOJ. When thetrial attorney assigned to the case believes an appeal is warranted, the trial attorney and
thelocal counsel will contact the Chief Trial Attorney informally to discuss whether an appeal is
appropriate. If an appeal iswarranted, thetrial attorney shall forward awritten appeal recommendation,
including a thorough analysis of the facts and law, through command channels to the Engineer Chief Trial
Attorney. The Engineer Chief Trial Attorney will coordinate with the Office of the Army General Counsel
and prepare the agency recommendation for the Chief Counsel to send to DOJ.

d. Payment. In cases where the U.S. Court of Federal Claims issues a decision sustaining the
appeal, payment will be made in accordance with Judgment Fund procedures.

A3-408 Case M anagement and Tracking.

The Office of Counsel isrequired to enter and update al cases in the USACE Legal Services
Matter Tracking System. Thetrial attorney is responsible for ensuring that MTS has current and accurate
information in all assigned cases.

a. New Cases. In most instances, the basic information concerning the case is aready in the
database. In such cases, thetrial attorney shall update the information by changing the category of the entry
from “claim” to “appeal” and adding the U.S. Court of Federal Claims as the forum and the court’s docket
number. A new, separate case should not be entered. If the claim was not entered into the database during
the claim stage, the following information must be entered for each case: the name of the
plaintiff/contractor, the forum and docket number, the contract number, the project and location, the relief
requested, the date of the contracting officer’s final decision, the trial attorney assigned to the case, and a
brief narrative description of the facts and issues.

b. Updating Case Information. The database should be updated as significant events occur,

including the filing of pleadings, dispositive motions and briefs, and the scheduling of hearings, trials, and
ADR. When the court renders a decision or a caseis settled and dismissed by the court, the case should be
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closed on the database and the following information entered within 5 working days: the disposition of the
case (whether it was decided, settled, or withdrawn); the date of disposition, the nature of the disposition
(whether relief was denied or granted in whole or in part); and a summary of any relief granted.

SUBPART 500 - APPEALSTO THE UNITED STATES COURT OF APPEALSFOR THE
FEDERAL CIRCUIT

A3-500 Scope of Subpart.

This subpart sets forth procedures for handling appeals at the U.S. Court of Appeals for the
Federal Circuit pursuant to the Contract Disputes Act, 41 U.S.C. 8 607(g)(1)(A).

A3-501 Notice of Appeal.
a. Contractor Appeals.

1. Department of Justice (DOJ). When an appeal isfiled, the DOJ notifies the agency by
sending atransmittal letter stating the name and telephone number of the DOJ attorney assigned to
the case and requesting that the Corpstrial attorney contact the DOJ attorney. The letter indicates
that upon filing of appellant’s brief, the DOJ attorney will promptly furnish a copy with a request
for comments to the trial attorney. The letter also requests that the trial attorney provide advice as
to which parts of the record should be included in the appendix.

2. Corps of Engineers. The Engineer Chief Trial Attorney will forward the DOJ letter and
notice of appeal to the Corps District, Operating Division, Laboratory, Center, or FOA responsible
for administration of the contract at issue, with a copy to the Division. The Engineer Chief Trial
Attorney’s letter will direct the assigned attorney to comply with DOJ s requests for advice, to
keep the Engineer Chief Trial Attorney informed of significant developmentsin the case, and to
keep the appeal updated on the Matter Tracking System.

b. Government Appeals. Appeals of ASBCA decisions shall be made according to the procedure
set forth in A3-311(c). Appeals of U.S. Court of Federal Claims decisions shall be made according to A3-
407(c).

A3-502 Responsibilities.

a. Department of Justice (DOJ). DOJisresponsible for Contract Disputes Act casesinthe U.S.
Court of Appealsfor the Federal Circuit. 28 U.S.C. § 518(a). The DOJ attorney assigned to the case is
responsible for representing the Government to include preparing and filing the Government’ s brief and
participating in oral arguments.

b. Corps of Engineers. The assigned trial attorney shall provide assistance to the DOJ attorney in
preparing the Government’ s brief and conducting oral argument. The trial attorney shall also have the
responsibility of notifying the Engineer Chief Trial Attorney of significant eventsin the case as defined
below.

A3-503 Significant Events.

The assigned trial attorney isresponsible for keeping the Engineer Chief Trial Attorney fully
informed of all significant events that occur as the case progresses. This requirement includes furnishing
the Engineer Chief Trial Attorney a copy of dispositive motions and briefs filed and keeping the Matter
Tracking System completely updated (see A3-506).

A3-504 Oral Argument.
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When oral argument is scheduled, the assigned trial attorney shall inform the Engineer Chief Trial
Attorney of the date and indicate who will be attending.

A3-505 Decision.

The assigned trial attorney is responsible for notifying the Engineer Chief Trial Attorney of the
decision rendered by the U.S. Court of Appealsfor the Federal Circuit. The notification should be made by
telephone or electronic mail within one day of receiving the decision, and a copy should be faxed or mailed
to the Engineer Chief Trial Attorney.

A3-506 Appeals M anagement and Tracking.

The Office of Counsel isrequired to enter and update al appeals at the U.S. Court of Appealsfor
the Federal Circuit in the USACE Legal Services Matter Tracking System. The trial attorney is responsible
for ensuring that MTS has current and accurate information in all assigned cases.

a. New Appeals. The basic information concerning the appeal is already in the database. The trial
attorney shall update the information by changing the forum to the U.S. Court of Appeals for the Federal
Circuit and adding the appellate docket number. A new, separate case should not be entered.

b. Updating Appeal Information. The database should be updated as significant events occur
including the filing of motions, briefs, and the scheduling of oral arguments. If the appeals court renders a
decision remanding the case to a Board or the U.S. Court of Federal Claims, the decision should be
recorded in MTS, and the forum and docket number in the case file should be changed to show where the
case is now pending. When the appellate court renders afinal decision or a case is settled, the appeal should
be closed and the following information should be entered within 5 working days: the disposition of the
(whether it was decided, settled, or withdrawn); the date of disposition, the nature of the disposition
(whether relief was denied or granted in whole or in part); and a summary of any relief granted.

17



	Table of Contents

	STRUCTURE OF THE EFARS TO THE SUBPART LEVEL
	PART 13 — SIMPLIFIED ACQUISITION PROCEDURES
	SUBPART 14.2 - SOLICITATION OF BIDS
	SUBPART 14.4 - OPENING OF BIDS AND AWARD OF CONTRACT
	
	
	PART 45 — GOVERNMENT PROPERTY
	PART 49 - TERMINATION OF CONTRACTS
	APPENDIX A, PART 3 — CONTRACT REQUESTS, CLAIMS AND APPEALS




	PART 1 -- Federal Acquisition Regulation System
	PART 1 — FEDERAL ACQUISITION REGULATION SYSTEM

	PART 2 -- Definitions of Words and Terms
	PART 4 -- Administrative Matters
	PART 5 -- Publicizing Contract Actions
	PART 6 -- Competition Requirements
	PART 7 -- Acquisition Planning
	PART 11 -- Describing Agency Needs
	PART 13 -- Simplified Acquisition Procedures
	PART 14 -- Sealed Bidding
	Uniform Contract Format

	PART 15 -- Contracting by Negotiation
	SUBPART 15.2 — SOLICITATION AND RECEIPT OF PROPOSALS AND INFORMATION.
	SUBPART 15.4 — CONTRACT PRICING


	PART 16 -- Types of Contracts
	TABLE OF CONTENTS

	PART 17 -- Special Contracting Methods
	SUBPART 17.74 — UNDEFINITIZED CONTRACT ACTIONS

	PART 19 -- Small Business Programs
	TABLE OF CONTENTS

	PART 22 -- Application of Labor Laws to Government Acquisitions
	PART 25 -- Foreign Acquisition
	PART 26 -- Other Socioeconomic Programs
	PART 31 -- Contract Cost Principles and Procedures
	PART 32 -- Contract Financing
	PART 33 -- Protests, Disputes, and Appeals
	SUBPART 33.1 — PROTESTS
	33.102 General.
	(2) All communication to the Office of the Chief Counsel shall be addressed to HQUSACE, (Attn: CECC-C).
	(b)(2) In the event an agency protest is sustained, the protester shall be advised of its right to file a claim for costs to the Contracting Officer within 60 days after receipt of the agency’s decision.  Failure to file the claim within that time may re

	PART 36 -- Contstruction and Architect-Engineer Contracts
	PART 37 -- Service Contracting
	PART 42 -- Contract Administration
	PART 43 -- Contract Modifications
	PART 45 -- Government Property
	PART 46 -- Quality Assurance
	PART 49 -- Termination of Contracts
	PART 52 -- Solicitation Provisions and Contract Clauses
	Appendix A, Part 3 -- Contract Requests, Claims, and Appeals
	SUBPART 100 - AUTHORITIES
	SUBPART 200 - CLAIMS
	SUBPART 400 - DIRECT ACTIONS IN THE UNITED STATES COURT OF FEDERAL CLAIMS
	SUBPART 100 – AUTHORITIES



DEPARTMENT OF THE ARMY
U.S. ARMY CORPS OF ENGINEERS
441 G STREET NW
WASHINGTON, D.C. 20314-1000

OCT 15 2010

CECT-P (715¢)

MEMORANDUM FOR USACE COMMANDS (ATTN: PRINCIPAL ASSISTANTS
RESPONSIBLE FOR CONTRACTING, REGIONAL CONTRACTING CHIEFS, CENTER
CONTRACTING CHIEFS, AND DISTRICT CONTRACTING CHIEFS)

SUBJECT: Procurement Instruction Letter (PIL) 2011-01, USACE Policy Relating to the Use of
Project Labor Agreements (PLAs) for Federal Construction Projects

1. REFERENCES:

a. Executive Order 13502, Use of Project Labor Agreements for Federal Construction
Projects (Enclosure 1)

b. Final FAR Rule, FAR Case 2009-005, Use of Project Labor Agreements for Federal
Construction Projects (75 FR 19168) (Enclosure 2)

c. Office of Management And Budget Memorandum M-09-22, Implementing the
President’s Executive Order on Project Labor Agreements (Enclosure 3)

2. APPLICABILITY:

a. This PIL is applicable to any solicitation issued after the date of this PIL that will result in
an individual contract with an anticipated contract value of $25 million or more for
construction within the United States.

b. This PIL is applicable to any task order request for proposals (RFPs) issued after the date
of this PIL that will result in an individual task order with an anticipated task order value
of $25 million or more for construction within the United States.

3. SPECIAL INSTRUCTIONS FOR MATOCs and SATOC:s:

a. With respect to solicitations to establish new MATOCs and SATOCS issued after the date
of this PIL, the following language shall be included at an appropriate location in the
solicitation.

Pursuant to FAR 22.503, a Project Labor Agreement may be considered for certain
projects under Task Orders meeting the criteria set forth in Executive Order 13502.
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Each Task Order may be evaluated on a project by project basis for possible
application of a Project Labor Agreement.

b. Active solicitations as of the date of this PIL shall be amended to include the language in
paragraph a above.

c. With respect to RFPs under previously awarded MATOCs and SATOC:s, if the Project
Deliver Team (PDT) determines that the project is appropriate for a PLA, the underlying
MATOC or SATOC shall be modified to include the language set forth in paragraph (a)
above.

3. PURPOSE: This memorandum establishes the USACE policy, framework and implementation
plan relating to Executive Order 13502. In the publication of the above referenced FAR rule, the
Civilian Agency Acquisition Council and the Defense Acquisition Regulations Council
concluded that the structure and organization of a contracting agency’s review team, the agency
or external resources consulted and the documentation supporting any decisions relating to the
use of a PLA should be left to the discretion of each agency. Accordingly, USACE
implementation guidance is provided in the paragraphs below.

4. BACKGROUND: A PLA is a pre-hire collective bargaining agreement with one or more labor
organizations that establishes the terms and conditions of employment for a specific construction
project. PLASs are permissible pre-hire agreements under sections 8(e) and (f) of the National
Labor Relations Act, which authorizes the use of these agreements between labor organizations
and employers engaged primarily in the building and construction industry. Since USACE is hot
an employer engaged primarily in the building and construction industry, USACE will neither
negotiate nor become signatory to a PLA. Since it is recognized that USACE has had limited
experience with PLASs in general, we have attached Frequently Asked Questions (FAQS)
(enclosure 4) in order to provide basic answers to the most commonly raised questions.

5. ACQUISITION PLANNING: The FAR has been revised at 7.103, Agency-head
responsibilities, by adding a requirement to encourage agency planners to consider the use of a
PLA for large scale construction projects (i.e. anticipated contract value of $25,000,000 or
more). In addressing this requirement on a project-by-project basis, USACE PDTs should
consider the factors identified at FAR 22.503(b) and (c). The factors set forth at FAR 22.503(b)
are those specifically identified in the Executive Order while the factors set forth at 22.503(c)
were developed in response to public comments submitted to the proposed FAR rule.

FAR 22.503(b) provides that the agency may require that every contractor and subcontractor
engaged in construction on the project agree, for that project, to negotiate or become a party to a
project labor agreement with one or more labor organizations if the agency decides that the use
of project labor agreements will--

(1) Advance the Federal Government's interest in achieving economy and efficiency in
Federal procurement, producing labor-management stability, and ensuring compliance with
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laws and regulations governing safety and health, equal employment opportunity, labor and
employment standards, and other matters; and
(2) Be consistent with law.

FAR 22.503(c) sets forth additional factors that may be considered in the determination as to
whether or not a PLA may be appropriate:

(1) The project will require multiple construction contractors and/or subcontractors
employing workers in multiple crafts or trades.

(2) There is a shortage of skilled labor in the region in which the construction project will be
sited.

(3) Completion of the project will require an extended period of time.

(4) Project labor agreements have been used on comparable projects undertaken by Federal,
State, municipal, or private entities in the geographic area of the project.

(5) A project labor agreement will promote the agency's long term program interests,
facilitating the training of a skilled workforce to meet the agency's future construction needs.

(6) Any other factors that the agency decides are appropriate.

Additional factors USACE PDTs may deem appropriate for consideration include:

(1) The unique and compelling schedule requirements of a particular project. In this
regard, projects that are tied to court-imposed deadlines or mission-critical schedules may also
provide a basis for a PLA requirement.

(2) Skilled labor shortages might be anticipated for projects located in a remote location
where a contractor may encounter difficulties in recruiting and retaining a skilled workforce for
an extended period.

(3) Skilled labor shortages may also result where there may be competition within the
contractor community for skilled labor arising from concurrent large-scale construction contracts
in the project vicinity.

6. CONTRACTING OFFICER RESPONSIBILITIES RELATING TO THE
DETERMINATION OF WHETHER OR NOT A PLA MAY BE APPROPRIATE FOR A
PROJECT: For each construction project with an anticipated contract value of $25 million or
more USACE PDTs may wish to solicit the perspectives of Division and HQUSACE offices
(i.e., CEPR-R; CECW-CE, CESB, CECC-C) with particular expertise in affected program areas.
As an essential component of their market research, PDTs should examine the project location’s
labor market by soliciting the views of various construction community stakeholders as they
specifically address the factors set forth at FAR 22.503(b) and (c) as well as the additional
factors noted above. Enclosure 5 provides suggested guidance as to the nature and content of
this research.

Based on additional OMB guidance, the Contracting Officer shall prepare a PLA Decision
Memorandum for all construction projects with an anticipated contract value of $25M and above.
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The memorandum will address whether or not the particular project satisfies the criteria set forth
in FAR 22.503(b) and (c). This memorandum will document the basis for the decision of
whether or not the use of a PLA will be pursued on a project. It will also address how an
offeror’s proposed use of a PLA will be evaluated during the source selection. This
memorandum shall be prepared prior to the issuance of the solicitation. A template for the PLA
Decision Memorandum is at enclosure 6.

If it is determined that a PLA will be pursued on the project then the use of Invitation for Bid
(IFB) or Low Price Technically Acceptable (LPTA) procedures shall not be used because using
the optional approach set forth in this PIL with an IFB or LPTA would not enable the Source
Selection Authority to weigh an offerors proposed use of a PLA in the source selection.

7. INSTRUCTIONS: When the decision is made to pursue a PLA on a given project the
following instructions will be followed:

a. Insert the following language into the synopsis:

Offerors will be invited to submit a proposal subject to Project Labor Agreement (PLA)
requirements (a PLA proposal), a proposal not subject to PLA requirements, or both. If a
PLA proposal is accepted by USACE, the awardee shall be required to execute a Project
Labor Agreement (PLA) with one or more appropriate labor organizations for the term of
the resulting Contract.

b. Insert in an appropriate location in the solicitation (or for a task order in the Request for
Proposal):

Offerors may submit a price proposal subject to the Project Labor Agreement
requirements set forth in [insert section] of this solicitation (a PLA proposal), a price
proposal not subject to the PLA requirements set forth in [insert section] of this
solicitation, or both. Any price proposal submitted shall clearly identify whether it is
subject to such PLA requirements.\

c. Insert in the appropriate location in the solicitation (or for a task order in the Request for
Proposal):

Note: FAR Provision 52.222-33, Alternate Il only applies to proposals submitted subject
to the PLA requirements of this solicitation.

[Insert FAR Provision 52.222-33, Alternate I1]

d. Insert in the appropriate location in the solicitation (or for a task order in the Request for
Proposal):

Note: FAR clause 52.222-34, Alternate | and the included supplementary requirements
are binding on the Contractor if the proposal selected for award was subject to PLA

4
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Requirements. If the proposal selected for award was not subject to PLA requirements,
this section is not binding on the Contractor.

[Insert FAR clause 52.222-34, Alternate 1]
Supplementary Requirements to 52.222-34(c) Alternate | IAW FAR 22.504(c):

1. Within ___ calendar days following award, or such other time as agreed to by the
Contracting Officer, the Contractor shall furnish the Contracting Officer with an executed
PLA meeting the minimum requirements, and containing the mandatory terms, of this
section. The Contractor shall not be entitled to issuance of Notice to Proceed until it has
furnished such evidence of an executed PLA.

Note: The number of days for submission of the executed PLA cannot be more than the
number of days to NTP.

2. Additional Requirement. The PLA must establish wage rates applicable for the
duration of the PLA, regardless of whether corresponding collective bargaining
agreements expire.

3. Mandatory PLA Terms. The PLA shall include the following terms, or substantially
identical language as approved by the Contracting Officer:

(a) “During the term of this PLA, there shall be no strikes, pickets, work stoppages,
slowdowns or other disruptive activity for any reason by Labor Organizations or their
members, and there shall be no lock out by the Contractor or its subcontractors. The
Labor Organizations agree that they shall not incite or encourage participation in any
such disruptive activity and shall undertake all reasonable means to prevent or terminate
it.”

(b) “This PLA supersedes any other collective bargaining agreement that may conflict or
differ from the terms of this PLA. In the event of a conflict between the terms of this
PLA and any collective bargaining agreement, this PLA shall govern. If any collective
bargaining agreement contains provisions that are not covered by this PLA, such
collective bargaining agreement provisions shall bind the parties to the collective
bargaining agreement with respect to employees covered thereby.”

(c) "Deductions for Labor Organization dues, if any, for employees who are not members
of Labor Organizations shall not be more than an amount necessary to cover the Labor
Organization's costs of collective bargaining, contract administration, and grievance
adjustment. Contributions to employee benefit funds of a Labor Organization from
employees who are not members of that Labor Organization may be required only if, and
to the extent that, the benefits immediately accrue to the direct benefit of such employees
and do not require membership in the Labor Organization.”
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(d) "Nothing in this PLA shall be deemed to limit a Contractors or its subcontractors'
right to reject proposed employees, provided that such right is exercised in good faith, or
to use their own employees."

e. Evaluation: The proposed use of a PLA must be evaluated during the source selection
process. Therefore how the proposed use of a PLA will be evaluated along with any
proposal submission requirements must be addressed in the source selection plan and the
solicitation. The weight of importance given to the use of a PLA will vary depending on
the project and the perceived benefit of the use of a PLA to the Government. Contracting
Officers will have discretion in determining how best to consider the proposed use of a
PLA during source selection. Offerors proposing the use of a PLA may be evaluated
more favorably. However, since proposing a PLA is optional, offerors who do not
propose the use of a PLA still meet the minimum requirement. Possible areas of
evaluation include, requiring the submission of a PLA Implementation Plan Narrative
and/or previous experience with projects that include PLAs as part of the offeror’s
technical proposal which will be rated during source selection.

8. REVIEW OF THE PLA: When the Contractor submits the fully executed PLA after contract
award the Contracting Officer, Office of Counsel, Contractor Industrial Relations Officer, and
any other parties deemed necessary by the PDT will review the PLA for compliance with the
contract requirements. ldentified areas of non-compliance will be addressed with the Contractor
and corrected. Notice to Proceed shall not be issued until a PLA that is fully compliant with the
contract requirements is received.

9. QUARTERLY REPORTING REQUIREMENT: On 10 July 2009, the Director of OMB
issued OMB Memorandum M-09-22 tasking Heads of Executive Departments and Agencies
with a quarterly reporting requirement relating to each agency’s implementation of Executive
Order 13502. Specifically, OMB has directed agencies to submit these reports on 1 February, 1
May, 1 August and 1 November providing the following details on each “large scale construction
project” (i.e. contract value of $25M and above) as defined in the Executive Order:

Contract Number

Dollar Value of the total contract award

Product and Service Code describing the project

Whether a PLA was required in the solicitation

Brief explanation of the considerations in deciding whether a PLA was appropriate for
the project

f. The organizational level at which the decision was made

o0 o

At the beginning of each quarter HQ NCO will run a report out of the Army Contracting
Business Intelligence System (ACBIS) identifying all USACE construction contracts awarded
the previous quarter that are $25M dollars or more. This report will then be sent out to all
District/Center Contracting Offices to verify the information, to make any necessary corrections
or additions, and to provide information concerning if a PLA was used on that contract and a





SUBJECT: Procurement Instruction Letter (PIL) 2011-01, USACE Policy Relating to the Use of
Project Labor Agreements (PLAs) for Federal Construction Projects

brief explanation of the considerations in deciding whether a PLA was appropriate for the
project.

10. Questions regarding this PIL should be addressed to Robin. A, Baldwin, Chief, Contracting
Policy Division, (202) 761-8645 or to Lee Tew, (202) 761-1504. Questions relating to
Contractor Industrial Relations issues in general should be addressed to Greg Noonan,
Contractor Industrial Relations Officer, CECC-C, (202) 761-1804. Additional guidance
regarding implementation may be forthcoming as USACE develops greater experience in this
area.

"

Enclosures KIM D. DENVER
Director, National Contracting Organization
U.S. Army Corps of Engineers
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Presidential Documents

Executive Order 13502 of February 6, 2009

Use of Project Labor Agreements for Federal Construction
Projects

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including the Federal Property and
Administrative Services Act, 40 U.S.C. 101 et seq., and in order to promote
the efficient administration and completion of Federal construction projects,
it is hereby ordered that:

Section 1. Policy. (a) Large-scale construction projects pose special challenges
to efficient and timely procurement by the Federal Government. Construction
employers typically do not have a permanent workforce, which makes it
difficult for them to predict labor costs when bidding on contracts and
to ensure a steady supply of labor on contracts being performed. Challenges
also arise due to the fact that construction projects typically involve multiple
employers at a single location. A labor dispute involving one employer
can delay the entire project. A lack of coordination among various employers,
or uncertainty about the terms and conditions of employment of various
groups of workers, can create frictions and disputes in the absence of an
agreed-upon resolution mechanism. These problems threaten the efficient
and timely completion of construction projects undertaken by Federal con-
tractors. On larger projects, which are generally more complex and of longer
duration, these problems tend to be more pronounced.

(b) The use of a project labor agreement may prevent these problems
from developing by providing structure and stability to large-scale construc-
tion projects, thereby promoting the efficient and expeditious completion
of Federal construction contracts. Accordingly, it is the policy of the Federal
Government to encourage executive agencies to consider requiring the use
of project labor agreements in connection with large-scale construction
projects in order to promote economy and efficiency in Federal procurement.

Sec. 2. Definitions.

(a) The term “labor organization” as used in this order means a labor
organization as defined in 29 U.S.C. 152(5).

(b) The term ‘‘construction’” as used in this order means construction,
rehabilitation, alteration, conversion, extension, repair, or improvement of
buildings, highways, or other real property.

(c) The term “‘large-scale construction project” as used in this order means
a construction project where the total cost to the Federal Government is
$25 million or more.

(d) The term ‘“executive agency” as used in this order has the same
meaning as in 5 U.S.C. 105, but excludes the Government Accountability
Office.

(e) The term ‘“‘project labor agreement” as used in this order means a
pre-hire collective bargaining agreement with one or more labor organizations
that establishes the terms and conditions of employment for a specific con-
struction project and is an agreement described in 29 U.S.C. 158(f).

Sec. 3. (a) In awarding any contract in connection with a large-scale construc-
tion project, or obligating funds pursuant to such a contract, executive
agencies may, on a project-by-project basis, require the use of a project
labor agreement by a contractor where use of such an agreement will (i)
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advance the Federal Government’s interest in achieving economy and effi-
ciency in Federal procurement, producing labor-management stability, and
ensuring compliance with laws and regulations governing safety and health,
equal employment opportunity, labor and employment standards, and other
matters, and (ii) be consistent with law.

(b) If an executive agency determines under subsection (a) that the use
of a project labor agreement will satisfy the criteria in clauses (i) and
(ii) of that subsection, the agency may, if appropriate, require that every
contractor or subcontractor on the project agree, for that project, to negotiate
or become a party to a project labor agreement with one or more appropriate
labor organizations.

Sec. 4. Any project labor agreement reached pursuant to this order shall:

(a) bind all contractors and subcontractors on the Construction project
through the inclusion of appropriate specifications in all relevant solicitation
provisions and contract documents;

(b) allow all contractors and subcontractors to compete for contracts and
subcontracts without regard to whether they are otherwise parties to collec-
tive bargaining agreements;

(c) contain guarantees against strikes, lockouts, and similar job disruptions;

(d) set forth effective, prompt, and mutually binding procedures for resolv-
ing labor disputes arising during the project labor agreement;

(e) provide other mechanisms for labor-management cooperation on matters
of mutual interest and concern, including productivity, quality of work,
safety, and health;and

(f) fully conform to all statutes, regulations, and Executive Orders.
Sec. 5. This order does not require an executive agency to use a project
labor agreement on any construction project, nor does it preclude the use
of a project labor agreement in circumstances not covered by this order,
including leasehold arrangements and projects receiving Federal financial
assistance. This order also does not require contractors or subcontractors
to enter into a project labor agreement with any particular labor organization.

Sec. 6. Within 120 days of the date of this order, the Federal Acquisition
Regulatory Council (FAR Council), to the extent permitted by law, shall
take whatever action is required to amend the Federal Acquisition Regulation
to implement the provisions of this order.

Sec. 7. The Director of OMB, in consultation with the Secretary of Labor
and with other officials as appropriate, shall provide the President within
180 days of this order, recommendations about whether broader use of
project labor agreements, with respect to both construction projects under-
taken under Federal contracts and construction projects receiving Federal
financial assistance, would help to promote the economical, efficient, and
timely completion of such projects.

Sec. 8. Revocation of Prior Orders, Rules, and Regulations. Executive Order
13202 of February 17, 2001, and Executive Order 13208 of April 6, 2001,
are revoked. The heads of executive agencies shall, to the extent permitted
by law, revoke expeditiously any orders, rules, or regulations implementing
Executive Orders 13202 and 13208.

Sec. 9. Severability. If any provision of this order, or the application of
such provision to any person or circumstance, is held to be invalid, the
remainder of this order and the application of the provisions of such to
any person or circumstance shall not be affected thereby.

Sec. 10. General. (a) Nothing in this order shall be construed to impair
or otherwise affect:
(i) authority granted by law to an executive department, agency, or
the head thereof; or

(ii) functions of the Director of the Office of Management and Budget
relating to budgetary, administrative, or legislative proposals.
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[FR Doc. E9-3113
Filed 2-10-09; 1:00 pm]
Billing code 3195-W9-P

(b) This order shall be implemented consistent with applicable law and
subject to the availability of appropriations.

(c) This order is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in equity by any party
against the United States, its departments, agencies, or entities, its officers,
employees, or agents, or any other person.

Sec. 11. Effective Date. This order shall be effective immediately and shall
apply to all solicitations for contracts issued on or after the effective date
of the action taken by the FAR Council under section 6 of this order.

THE WHITE HOUSE,
February 6, 2009.
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DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Chapter 1
[Docket FAR 2010-0076, Sequence 3]

Federal Acquisition Regulation;
Federal Acquisition Circular 2005-41;
Introduction

AGENCIES: Department of Defense (DoD),
General Services Administration (GSA),

and National Aeronautics and Space
Administration (NASA).

ACTION: Summary presentation of final
rule.

SUMMARY: This document summarizes
the Federal Acquisition Regulation
(FAR) rule agreed to by GSA, DoD, and
NASA in this Federal Acquisition
Circular (FAC) 2005—41. A companion
document, the Small Entity Compliance
Guide (SECG), follows this FAC. The
FAG, including the SECG, is available
via the Internet at http://
www.regulations.gov.

RULE LISTED IN FAC 2005-41

DATES: For effective date, see separate
document, which follows.

FOR FURTHER INFORMATION CONTACT: The
analyst whose name appears in the table
below. Please cite FAC 2005—41 and the
specific FAR case number. For
information pertaining to status or
publication schedules, contact the FAR
Secretariat at (202) 501—4755.

Subject

FAR case

Analyst

Use of Project Labor Agreements for Federal Construction Projects .............

2009-005

Woodson.

SUPPLEMENTARY INFORMATION: A
summary for the FAR rule follows. For
the actual revisions and/or amendments
made by this FAR case, refer to FAR
Case 2009-005.

FAC 2005—41 amends the FAR as
specified below:

Use of Project Labor Agreements for
Federal Construction Projects (FAR
Case 2009-005)

This final rule amends the FAR to
implement Executive Order (E.O.)
13502, Use of Project Labor Agreements
for Federal Construction Projects. The
E.O. encourages the use of project labor
agreements for Federal construction
projects where the total cost to the
Government is $25 million or more in
order to promote economy and
efficiency in Federal procurement. The
rule provides that an agency may, if
appropriate, require that every
contractor and subcontractor engaged in
construction on a construction project
agree, for that project, to negotiate or
become a party to a project labor
agreement with one or more labor
organizations. The rule identifies factors
that agencies may consider to help them
decide, on a case-by-case basis, whether
the use of a project labor agreement is
likely to promote economy and
efficiency in the performance of a
specific construction project, and
multiple strategies for timing the
Federal Government’s receipt of project
labor agreements.

Dated: April 2, 2010.
Al Matera,
Director, Acquisition Policy Division.

Federal Acquisition Circular

Federal Acquisition Circular (FAC)
2005-41 is issued under the authority of
the Secretary of Defense, the
Administrator of General Services, and
the Administrator for the National
Aeronautics and Space Administration.

Unless otherwise specified, all
Federal Acquisition Regulation (FAR)
and other directive material contained
in FAC 2005-41 is effective May 13,
2010.

Dated: April 1, 2010.
Shay D. Assad,
Director, Defense Procurement and
Acquisition Policy.
Dated: April 2, 2010.
Rodney P. Lantier,

Acting Senior Procurement Executive, Office
of Acquisition Policy, U.S. General Services
Administration.

Dated: April 1, 2010.
William P. McNally,

Assistant Administrator for Procurement,
National Aeronautics and Space
Administration.

[FR Doc. 2010-8117 Filed 4—12-10; 8:45 am]

BILLING CODE 6820-EP-S

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 2,7, 17, 22, and 52

[FAC 2005-41; FAR Case 2009-005; Item
I; Docket 2009-0024, Sequence 1]

RIN 9000-AL31

Federal Acquisition Regulation; FAR
Case 2009-005, Use of Project Labor
Agreements for Federal Construction
Projects

AGENCIES: Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Final rule.

SUMMARY: GSA, DOD, and NASA are
issuing a final rule amending the
Federal Acquisition Regulation (FAR) to
implement Executive Order (E.O.)
13502, Use of Project Labor Agreements
for Federal Construction Projects. The
E.O. encourages the use of project labor
agreements for large-scale Federal
construction projects in order to
promote economy and efficiency in
Federal procurement.

DATES: Effective Date: May 13, 2010.

FOR FURTHER INFORMATION CONTACT: For
clarification of content, contact Mr.
Ernest Woodson, Procurement Analyst,
at (202) 501-3775. For information
pertaining to status or publication
schedules, contact the Regulatory
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Secretariat at (202) 501—4755. Please
cite FAC 2005—41, FAR case 2009-005.

SUPPLEMENTARY INFORMATION:

A. Background

This final rule amends the Federal
Acquisition Regulation to implement
Executive Order (E.O.) 13502, signed by
President Obama on February 6, 2009,
and published in the Federal Register at
74 FR 6985, February 11, 2009. The E.O.
encourages Federal agencies to consider
the use of a project labor agreement, as
they may decide appropriate, on large-
scale construction projects, where the
total cost to the Government is $25
million or more, in order to promote
economy and efficiency in Federal
procurement. A project labor agreement
is a pre-hire collective bargaining
agreement with one or more labor
organizations that establishes the terms
and conditions of employment for a
specific construction project.

The E.O. establishes requirements and
standards that must be met by Federal
agencies when using project labor
agreements. Specifically, such
agreements must—

a) Bind all contractors and
subcontractors on the construction
project through the inclusion of
appropriate specifications in all relevant
solicitation provisions and contract
documents;

b) Allow all contractors and
subcontractors to compete for contracts
and subcontracts without regard to
whether they are otherwise parties to
collective bargaining agreements;

c) Contain guarantees against strikes,
lockouts, and similar job disruptions;

d) Set forth effective, prompt, and
mutually binding procedures for
resolving labor disputes arising during
the project labor agreement;

e) Provide other mechanisms for
labor-management cooperation on
matters of mutual interest and concern,
including productivity, quality of work,
safety, and health; and

f) Fully conform to all statutes,
regulations, and Executive orders.

E.O. 13502 is an exercise of the
President’s authority under the Federal
Property and Administrative Services
Act to prescribe policies and directives
governing procurement policy “that the
President considers necessary to carry
out” that Act and that are “consistent”
with the Act’s purpose of “provid[ing]
the Federal Government with an
economical and efficient” procurement
system. 40 U.S.C. 101, 121. Section 3(a)
of the E.O. states that executive agencies
may, on a project-by-project basis,
require the use of a project labor
agreement by a contractor where use of
such an agreement will “(i) advance the

Federal Government’s interest in
achieving economy and efficiency in
Federal procurement, producing labor-
management stability, and ensuring
compliance with laws and regulations
governing safety and health, equal
employment opportunity, labor and
employment standards, and other
matters, and (ii) be consistent with law.”

Section 1 of the E.O. explains the
rationale underlying the policy for
encouraging the use of project labor
agreements on large-scale Federal
construction projects:

a) Large-scale construction projects
pose special challenges to efficient and
timely procurement by the Federal
Government. Construction employers
typically do not have a permanent
workforce, which makes it difficult for
them to predict labor costs when
bidding on contracts and to ensure a
steady supply of labor on contracts
being performed. Challenges also arise
due to the fact that construction projects
typically involve multiple employers at
a single location. A labor dispute
involving one employer can delay the
entire project. A lack of coordination
among various employers, or
uncertainty about the terms and
conditions of employment of various
groups of workers, can create frictions
and disputes in the absence of an
agreed-upon resolution mechanism.
These problems threaten the efficient
and timely completion of construction
projects undertaken by Federal
contractors. On larger projects, which
are generally more complex and of
longer duration, these problems tend to
be more pronounced.

b) The use of a project labor
agreement may prevent these problems
from developing by providing structure
and stability to large-scale construction
projects, thereby promoting the efficient
and expeditious completion of Federal
construction contracts. . . .

While the E.O.’s explicit policy
focuses on large-scale construction
contracts, section 5 states that the E.O.
does not preclude use of a project labor
agreement in circumstances not covered
by the order, including leasehold
arrangements and projects receiving
Federal financial assistance.

The Supreme Court has recognized
that project labor agreements are valid
pre-hire agreements under sections 8(e)
and (f) of the National Labor Relations
Act, which authorizes the use of these
agreements in the construction industry.
See Building and Construction Trades
Council v. Associated Builders, 507 U.S.
218 (1993) (“Boston Harbor”). The
Supreme Court has rejected arguments
that project labor agreements are
inappropriate for use by a public entity:

4

There is no reason to expect these defining
features of the construction industry to
depend upon the public or private nature of
the entity purchasing contracting services. To
the extent that a private purchaser may
choose a contractor based upon that
contractor’s willingness to enter into a
prehire agreement, a public entity as
purchaser should be permitted to do the
same. Confronted with such a purchaser,
those contractors who do not normally enter
such agreements are faced with a choice.
They may alter their usual mode of operation
to secure the business opportunity at hand,
or seek business from purchasers whose
perceived needs do not include a project
labor agreement.

Boston Harbor, 507 U.S. at 231
(emphasis in original).

Use of project labor agreements by
public entities has been sanctioned
repeatedly where agencies ensure that
their actions are tailored to reflect their
proprietary interests and do not
prescribe how Government contractors
and subcontractors handle their labor
relations beyond performance of the
specific Government construction
project involved. See id.; Associated
General Contractors of America v.
Metropolitan Water Dist. of So. Cal., 159
F.3d 1178, 1182-84 (9th Cir. 1998);
Sheet Metal Workers Intern. Ass’n Local
Union No. 27, AFL-CIO v. E.P. Donnelly,
~ F.Supp.2d 2009 WL 4667101
(D.N.J. 2009). The use of project labor
agreements on Federal and other
publicly funded projects, such as dams,
defense installations, and atomic energy
facilities, can be traced back many
decades. The Government
Accountability Office (GAO), in a 1998
study, described use of project labor
agreements in connection with the
construction of the Grand Coulee Dam
in Washington State in 1938, the Shasta
Dam in California in 1940, atomic
energy and defense construction
projects during and after the Second
World War, and construction at Cape
Canaveral by NASA during the 1960s.
U.S. Gen. Accounting Office Project
Labor Agreements: The Extent of Their
Use and Related Information (GAO
Report), GAO/GGD-98-82 (May 1998),
at page 4. At the time GAO reviewed
Federal use of project labor agreements
in 1998, four agencies—the Department
of Energy (DoE), DoD, the Tennessee
Valley Authority (TVA), and NASA—
had a total of 26 projects covered by
project labor agreements. GAO Report at
2.

DoE has invoked the authority of Pub.
L. 85—-804 to require the use of project
labor agreements by contractors and
subcontractors at certain of the
Department’s facilities. Project labor
agreements have been, and continue to
be, used at a majority of DoE’s key sites,
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including the Hanford Site in
Washington State, the Savannah River
Site in South Carolina, the Oak Ridge
Reservation in Tennessee, the Nevada
Test Site (NTS), and the Idaho National
Laboratory. The project labor agreement
at the NTS dates back to 1964.

As of the summer of 2009, 21 of 25
DoE construction projects were, or were
slated to be, covered by project labor
agreements. Challenges to the use of
project labor agreements at DOE sites
have been successfully defended. See,
e.g., Phoenix Engineering, Inc. v. MK-
Ferguson of Oak Ridge Co., 966 F.2d
1513, 1518—22 (6th Cir. 1992).

Current and past DoE representatives
have stated that project labor
agreements have contributed to
economy and efficiency of DoE
construction projects, including
completion of projects on time and
within budget, by, among other things—

e Providing a mechanism for
coordinating wages, hours, work rules,
and other terms of employment across
the project;

e Creating structure and stability
through the use of broad provisions for
grievance and arbitration of any
disputes that may arise on site,
including procedures for resolving
disputes among the construction crafts;

¢ Prohibiting work stoppages,
slowdowns, or strikes for the duration of
a project and obligating senior union
management to use their best efforts to
prevent any threats of disruptions of
work that might arise; and

e Ensuring expeditious access to a
well trained, assured supply of skilled
labor, even in remote areas where
skilled labor would have otherwise been
extremely difficult to find in a timely
fashion.

TVA has used project labor
agreements on its construction projects
for nearly 19 years. In the nearly 200
million man hours of work on TVA
construction projects using project labor
agreements, there have been no formal
strikes or any organized work stoppages.
The rate of injury on TVA projects has
also been significantly reduced,
especially over the last approximately 5
years.

Federal use of project labor
agreements has been curtailed twice
since 1992, including most of the past
decade. E.O. 12818 of October 23, 1992
prohibited agencies from requiring the
use of project labor agreements by any
parties to Federal construction projects,
although this bar was removed in 1993,
by E.O. 12836, and a Presidential
Memorandum was issued in 1997 to
encourage the use of project labor
agreements (see “Use of Project Labor
Agreements for Federal Construction

Projects,” June 5, 1997). E.O. 13202 of
February 17, 2001 and E.O. 13208 of
April 6, 2001 again prevented agencies
from requiring the use of project labor
agreements. This restriction remained in
effect from early 2001 until early 2009
when section 8 of E.O. 13502 revoked
E.O. 13202 and E.O. 13208.

Use of project labor agreements has
not been limited to Federal construction
projects. Project labor agreements have
been used at the State and municipal
levels as well. Project labor agreements
have been used in all 50 States and the
District of Columbia. Use of project
labor agreements at the State and local
level has been connected to an array of
construction projects covering an
expanding range and size of projects—
from schools, hospitals, roads, bridges,
and police buildings, to convention
centers, courthouses, manufacturing
facilities, airports, power plants, transit
systems, stadiums, and a prison. Project
labor agreements have been used in
connection not only with new
construction, but also with demolition,
restoration, and reconstruction.

Project labor agreements have also
been used by the private sector for a
variety of construction projects that are
similar in nature to those undertaken in
the public sector, including for
manufacturing plants, power plants,
parking structures, and stadiums. For
example, project labor agreements have
been used in connection with building
such high profile facilities as the trans-
Alaska pipeline and Disney World. GAO
Report at 4. According to one study on
private sector experiences in California,
companies wanted “project labor
agreements in order to meet their speed-
to-market demands, and ensure against
delays that can be caused by worker
shortages, work stoppages or collective
bargaining negotiations.” See Kimberly
Johnston-Dodds, CA State Library,
Constructing California: A Review of
Project Labor Agreements 59 (2001).

B. FAR Rulemaking

Section 7 of E.O. 13502 directed GSA,
DoD, and NASA to amend the FAR to
implement the provisions of the E.O.
Accordingly, GSA, DoD, and NASA
issued a final rule in the Federal
Register at 74 FR 34206, on July 14,
2009, rescinding FAR 36.202(d), a FAR
provision that had prohibited agencies
from requiring project labor agreements.
This prohibition had implemented E.O.
13202 and E.O. 13208—E.O.s that were
revoked by section 8 of E.O. 13502.

On the same date, GSA, DoD, and
NASA also published for public
comment a proposed rule in the Federal
Register at 74 FR 33953, to provide a
new FAR subpart 22.5, Use of Project

Labor Agreements for Federal
Construction Projects, to implement the
provisions of E.O. 13502. The proposed
rule—

o Stated that agencies are encouraged
to consider requiring the use of project
labor agreements in connection with
large-scale construction projects;

e Described the general requirements
for use of project labor agreements,
including the standards that must be
met by project labor agreements, as
specified in section 4 of the E.O., which
includes allowing any contractors and
subcontracts to compete for contracts
and subcontracts without regard to
whether they are otherwise parties to
collective bargaining agreements; and

¢ Created new solicitation provisions
and contract clauses that (i) would be
used in large-scale construction projects
where the agency makes a
determination that a project labor
agreement will be required, and (ii)
would give agencies the flexibility to
require that project labor agreements be
executed either prior to award from the
apparent successful offeror or after
award from the awardee.

Based on the comments received on
the proposed rule (which are discussed
in greater detail below) and additional
deliberations, GSA, DoD, and NASA
have adopted a final rule that—

1) Encourages agency planners to
consider use of project labor agreements
early in the acquisition process—i.e.,
during acquisition planning (FAR
7.103);

2) Clarifies the policy for using project
labor agreements to more closely track
the terms of the E.O. (FAR 22.503(b));

3) Identifies a number of factors that
agencies may consider to help them
decide, on a case-by-case basis, whether
the use of a project labor agreement is
likely to promote economy and
efficiency in the performance of a
specific construction project, such as
whether the project will require
multiple construction contractors and/
or subcontractors employing workers in
multiple crafts or trades or whether
there is a shortage of skilled labor in the
region in which the construction project
will be sited (FAR 22.503(c));

4) Makes clear that a solicitation may
include project labor agreement
requirements that are in addition to
those specified in section 4 of the E.O.,
as the agency deems necessary to satisfy
its needs (FAR 22.504(b)(6));

5) States that an agency may specify
in the solicitation, as appropriate to
advance economy and efficiency in a
given procurement, the terms and
conditions of the project labor
agreement and require the successful
offeror to become a party to a project
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labor agreement containing these terms
and conditions as a condition of
receiving a contract award (FAR
22.504(c)); and

6) Modifies the proposed solicitation
provisions and contract clauses to give
agency contracting officers the
additional option of requiring offerors to
submit a copy of the project labor
agreement with their offers (FAR
52.222-33 and 52.222-34).

The final rule is structured to
maximize an agency’s ability to identify
and successfully use project labor
agreements when doing so promotes
economy and efficiency.

e The rule encourages agency
managers and members of the
acquisition team to work together in
evaluating whether to use a project labor
agreement and to start the evaluation
early in the planning process, so that all
relevant circumstances and the needs of
stakeholders can be fully considered in
deciding what is best for the agency in
meeting its mission.

¢ Consistent with the express terms of
the E.O., the final rule preserves the
flexibility agencies need to evaluate
whether a project labor agreement is
appropriate for a given construction
project. This discretion helps to ensure
that agencies will have the opportunity
to bring their relevant experiences to
bear on circumstances particular to a
project, such as whether similar projects
previously undertaken by the agency
have experienced substantial delays or
inefficiencies due to labor disputes or
labor shortages in a particular locale or
job classification.

¢ The rule helps agencies to analyze
whether a project labor agreement may
be beneficial. The factors set forth in the
rule reflect the experience of Federal
agencies, such as DOE and TVA, and
other governmental and private sector
entities, to analyze planned
construction projects for the purpose of
identifying if a project labor agreement
is likely to promote smooth, successful,
and timely performance of a
construction project.

e The rule includes various
approaches regarding when to submit an
executed project labor agreement on a
particular project (e.g., submission with
the initial offer, after offers are
submitted but before award, or after
award), and options for specifying the
specific terms and conditions of the
project labor agreement in the
solicitation—a practice that has been
used successfully by entities
experienced with project labor
agreements. These alternatives will
allow agencies to choose the approach
that makes the most sense for their
project and best fits with their mission.

C. Response to Comments Received on
the Notice of Proposed Rulemaking

GSA, DoD, and NASA received
comments from more than 700
respondents on the proposed rule,
which was published in the Federal
Register at 74 FR 33953 on July 14, 2009
for a comment period that originally
closed on August 13, 2009. At the
request of a respondent, the comment
period was re-opened and extended
through September 23, 2009 (74 FR
42639, August 24, 2009). Copies of the
comments received by GSA, DoD, and
NASA are available for review at
www.regulations.gov. Approximately
650 of the comments were submitted in
the format of one of several form letters,
or short email that expressed opposition
to the use of project labor agreements
but did not directly address the
proposed rule. Approximately 50
responses that were not form letters or
short emails included roughly equal
numbers supporting and opposing the
use of project labor agreements. (In
addition, about eight responses were
neutral in their overall tone toward the
use of project labor agreements.)
Comments largely focused on (1) the
exercise of agency discretion in
deciding whether to require a project
labor agreement, (2) the content of
project labor agreements generally and
the role of Federal agencies in
developing the terms of the project labor
agreements, and (3) the timing of
entering the project labor agreement. As
discussed above, GSA, DoD, and NASA
made a number of changes to the rule
based on public comments and
additional deliberations. A summary
description of the comments and GSA,
DoD, and NASA responses and changes
adopted in the final rule are set forth
below.

1. The Use of Discretion

Summary of comments: Many of the
respondents, including Federal
agencies, Government contractors, labor
organizations, trade associations, and
individuals, commented on the level of
discretion an agency should be afforded
in deciding whether to require a project
labor agreement on a particular
construction project and the manner in
which such discretion is exercised.
Comments on this subject generally fell
into one of three groups. One group of
comments focused on the need to retain
agency discretion. These comments,
which were offered principally by
Federal agencies, sought to ensure that
Government organizations are able to
bring their relevant experiences to bear
on the circumstances particular to a
project.

A second group of comments focused
on reducing discretion in favor of a
more defined procedure that would
drive agencies to particular outcomes. In
particular, some respondents in this
group wanted the rule to identify factors
that, if met, would create a presumption
in favor of a project labor agreement. For
example, some of these respondents
suggested that the use of a project labor
agreement should be presumed
appropriate if the project: (i) was over a
certain dollar amount, such as $25
million, (ii) would involve two or more
contractors at a single site, (iii) would be
performed over an extended timeframe,
or (iv) was for a certain type of
requirement, such as a public work.
Some of these respondents were
particularly troubled by a statement in
the proposed rule that the agency has
“complete discretion” to require or not
require a project labor agreement. Other
respondents wanted the rule to more
expressly place the burden on the
agency to justify the use of project labor
agreements. These respondents
requested that the rule identify factors
that, unless met, would prohibit use of
a project labor agreement. For example,
a project labor agreement would not be
permitted unless the agency
demonstrates that there have been labor-
related disruptions causing delays or
cost overruns on similar Federal
projects undertaken by the agency in the
geographic area of the project.

A third group of comments focused
on identifying factors or standards that
agencies could use to aid in their
project-by-project consideration of
whether to require a project labor
agreement. Many of these comments
were offered in response to an invitation
by GSA, DoD, and NASA in the Federal
Register notice for input on the types of
factors that might assist agencies in
giving meaningful consideration to the
use of project labor agreements. Some
comments expressed the concern that
without meaningful factors, agency
decision-making could become
arbitrary. Many of the suggested factors
focus on helping agencies identify
circumstances where project labor
agreements may be beneficial. Some
examples include—

e Whether the project will require the
services of two or more construction
contractors or subcontractors that
together employ workers in two or more
crafts or trades;

e Whether labor disputes threaten
timely completion of the project;

e Whether completion of the project
will require an extended period of time
(e.g., extending beyond one construction
season or beyond the expiration date of
one or more collective bargaining
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agreements covering trades likely to be
involved in the project); and

e Whether there is a need for a
substantial number of experienced,
skilled building trades and craft workers
and the ability to obtain specialized
skills through the use of hiring halls.

Several respondents emphasized that
agencies should initiate their
consideration of project labor
agreements early in the acquisition
process, and with the input of all
affected agency stakeholders, as this
would improve the agency’s ability to
evaluate whether it is appropriate to
require the use of a project labor
agreement.

Other respondents wanted to ensure
that agencies document the decision to
use, or not to use, a project labor
agreement.

Some factors offered by respondents
sought to ensure that proper
consideration would be given to the
potential impact, such as impact on
small businesses, of using a project
labor agreement before the agency
requires its use in a given construction
project. At least one respondent
recommended that agencies evaluate the
legal impact of using a project labor
agreement, including compliance with
the National Labor Relations Act, the
Employee Retirement Income Security
Act, the Small Business Act, and the
Competition in Contracting Act.

Response: GSA, DoD, and NASA
strongly support affording agencies
discretion in the use of project labor
agreements. As explained in the FAR
Rulemaking section above, discussing
the development of the regulation, GSA,
DoD, and NASA believe this discretion
is central to agencies’ ability to improve
the economy and efficiency of a Federal
construction project. However, GSA,
DoD, and NASA agree with the concern
that the “complete discretion” language
in the proposed rule is not appropriately
tailored to the policies of E.O. 13502
and, for this reason, have deleted this
language from the final rule in favor of
language that more closely tracks the
wording and structure of E.O. 13502 in
its discussion of general policy.

GSA, DoD, and NASA disagree with
the recommendations to reduce
discretion and create inflexible
presumptions favoring or disfavoring
the use of project labor agreements.
Such presumptions would be
inconsistent with the E.O.’s emphasis,
as stated in section 3(a), on allowing
agencies to evaluate each construction
effort independently and to decide “on
a project-by-project basis” where use of
a project labor agreement will “advance
the Federal Government’s interest in

achieving economy and efficiency in
Federal procurement.”

GSA, DoD, and NASA agree with the
general recommendation to provide
additional factors in the final rule that
can help agencies evaluate whether use
of a project labor agreement would be
beneficial for a particular construction
project. GSA, DoD, and NASA believe
that flexible factors would support the
E.O.’s policy of encouraging the
consideration of project labor
agreements. GSA, DoD, and NASA
carefully reviewed the many suggestions
respondents made for specific factors,
looking for those factors, in particular,
that agencies might reasonably apply to
the facts of a given project to help
determine whether using a project labor
agreement would promote economy and
efficiency. GSA, DoD, and NASA agreed
to the following non-exhaustive list of
factors that agencies may consider, in
their discretion, in deciding whether a
project labor agreement is appropriate
for use in a given construction project:

(1) The project will require multiple
construction contractors and/or
subcontractors employing workers in
multiple crafts or trades.

(2) There is a shortage of skilled labor
in the region in which the construction
project will be sited.

(3) Completion of the project will
require an extended period of time.

(4) Project labor agreements have been
used on comparable projects undertaken
by Federal, State, municipal, or private
entities in the geographic area of the
project.

(5) A project labor agreement will
promote the agency’s long term program
interests, facilitating the training of a
skilled workforce to meet the agency’s
future construction needs.

(6) Any other factors that the agency
decides are appropriate.

In order to preserve agency discretion,
GSA, DoD, and NASA believe that the
rule should not mandate consideration
of these factors. For this reason, the final
rule leaves an agency free to decide
whether it will adopt some or all of the
factors (or any other factor that the
agency considers to be appropriate) as
part of its own procedures. Similarly,
how an organization structures its
review team, draws upon agency or
external resources, documents any
decisions relating to the use of a project
labor agreement, and addresses similar
management matters is left to the
discretion of each agency.

In addition, GSA, DoD, and NASA
agree with respondents who
recommended that consideration of
project labor agreements should begin
early in the acquisition process. Early
consideration will help ensure that

relevant circumstances and the needs of
stakeholders can be fully considered in
identifying actions that would assist the
agency in performing its mission
effectively and efficiently. Accordingly,
the final rule has been amended to
encourage agency planners to consider
the use of a project labor agreement
during acquisition planning.

The recommended additions
regarding impact were not necessary,
because the agencies are permitted to
consider any factor that the agency
considers appropriate. With respect to
small business contracting, in
particular, the policies in this rule
should be read in conjunction with
those in FAR part 19 speaking to small
business participation.

Finally, both proposed and final rules
make clear that project labor agreements
established pursuant to the rule “must
fully conform to all statutes, regulations,
and Executive orders.” Agencies
requiring project labor agreements must
therefore undertake appropriate legal
review in implementing the rule. GSA,
DoD, and NASA do not, however, agree
with the commenter who claimed a
need for an additional legal review
process to implement the rule, apart
from the process otherwise utilized by
agencies in the course of making
procurement determinations.

2. Content of project labor agreement
A number of respondents addressed
the contents of project labor agreements.

Some offered views about the
requirements and issues addressed in a
project labor agreement. Others
commented on the Government’s role in
specifying the terms of a project labor
agreement.

ea. Comments related to issues
covered in project labor agreements.
Some respondents requested that
guidance clarify how project labor
agreement requirements and terms
handle contractors who are not
otherwise parties to a collective
bargaining agreement with respect to
their use of existing employees, at least
their core workers, and the extent to
which such employees must contribute
to union benefits trust funds. A number
of these comments were raised in
connection with fears that use of project
labor agreements could unduly restrict
the participation of open shop
contractors in competition for Federal
construction projects. One respondent
suggested that the content of project
labor agreements be limited to (i) a
prohibition against union strikes, and
(ii) a dispute resolution procedure for
union contractors. Another
recommended that project labor
agreements include a targeted hiring
provision. Yet another commenter
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recommended that the proposed
language requiring project labor
agreements to “fully conform to all
statutes, regulations, and Executive
orders” be changed to say that project
labor agreements shall ensure that items
such as existing targeting policies,
contract compliance requirements,
outreach policies, logistical
requirements for contractors, and other
project administration elements would
be addressed. Finally, one commenter
suggested seeking amendments to the
American Recovery and Reinvestment
Act of 2009 (ARRA) and changing the
existing FAR clause 52.222-9,
Apprentices and Trainees, to provide a
model project labor agreement for
ARRA-funded projects.

Response: With respect to the general
concern raised regarding the
participation of nonunion contractors,
GSA, DoD, and NASA note that E.O.
13502 expressly states that all project
labor agreements must allow all
contractors and subcontractors to
compete for contracts and subcontracts
without regard to whether they are
otherwise parties to collective
bargaining agreements and this
requirement is repeated in the final rule.
Any contractor may compete for—and
win—a Federal contract requiring a
project labor agreement, whether or not
the contractor’s employees are
represented by a labor union. The same
principle of open competition would
protect subcontractors as well. GSA,
DoD, and NASA will work with the
Office of Management and Budget
(OMB), the Middle Class Task Force, the
Small Business Administration (as
many of these concerns were posed by
small businesses), and others to assist
with the development of appropriate
training on these issues. With respect to
the impact of a project labor agreement
on particular contractors and
subcontractors, GSA, DoD, and NASA
have amended the final rule to permit
agencies to fashion requirements as
appropriate to meet their procurement
needs. As explained in greater detail in
the response to the next set of comments
on the Government’s role, GSA, DoD,
and NASA have also clarified that an
agency may specify the terms and
conditions of the project labor
agreement, as appropriate to advance
economy and efficiency in procurement.

As for the other recommendations
described above, GSA, DoD, and NASA
do not agree that the rule should be
modified to address them. Section 4 of
the E.O. specifies the minimum
requirements for project labor
agreements. The final rule reflects these
considerations. Additional references,
such as to ARRA, are not required.

Further, specific elements such as
targeted hiring and outreach policies are
not addressed in the E.O. These matters,
as appropriate, may be addressed in the
project labor agreement, in the context
of a particular project. As noted,
language has been added to the final
rule that allows agencies to include any
additional requirements as the agency
deems necessary to satisfy its needs.

b. Comments regarding the
Government’s role in establishing the
terms of a project labor agreement.
Several respondents stated that the final
rule should allow an agency to negotiate
a project labor agreement, either directly
or through an agent, before the
solicitation is issued. Other respondents
expressed the opposite view—i.e., that
the Government should not participate
in the negotiations of a project labor
agreement—since the terms of the
project labor agreement essentially
address the relationship between the
contractor and the unions.

Response: Experiences of entities that
have successfully used project labor
agreements suggest that, in some cases,
an agency may be able to more
effectively achieve economy and
efficiency in procurement by specifying
some or all of the terms and conditions
of the project labor agreement in the
solicitation. Their experiences also
suggest that, if the agency specifies
some or all of the terms and conditions
of the project labor agreement in the
solicitation, contractors not familiar
with project labor agreements may be
better able to compete. For this reason,
GSA, DoD, and NASA have amended
the final rule to clarify that, as
appropriate to advance the economy
and efficiency in procurement, an
agency may specify the terms and
conditions of the project labor
agreement in the solicitation and require
the successful offeror to become a party
to a project labor agreement containing
these terms and conditions as a
condition of receiving a contract award.

Consistent with the FAR and
applicable law, an agency may seek the
views of, confer with, and exchange
information with prospective bidders
and union representatives as part of the
agency’s effort to identify appropriate
terms and conditions of a project labor
agreement for a particular construction
project and facilitate agreement on those
terms and conditions. However, agency
actions must not prescribe how
Government contractors and
subcontractors handle their labor
relations beyond performance of the
specific Government contract project
involved.

3. Timing for submission of project
labor agreement

Summary of comments. Many
respondents submitted comments
regarding the timing of a project labor
agreement’s execution. (In the notice of
proposed rulemaking, GSA, DoD, and
NASA expressly sought input from the
public on this issue.) The comments
focused on three options: (i) require
submission of project labor agreement
with offer, (ii) require submission of
project labor agreement from apparent
awardee, or (iii) require project labor
agreement before construction begins.
Proponents of requiring submission of
an executed project labor agreement (or
at least a binding letter of
understanding) with bids stated that this
timing best ensures compliance with the
requirement for project labor agreements
(i.e., the contracting officer has
documented proof before he or she
begins evaluating offers) as well as
better planning and more accurate
pricing in offers, because the offerors
will be able to accurately predict their
labor costs. They noted that early
negotiation and execution of the project
labor agreement can best ensure that
labor issues will not become a
distraction or lead to unanticipated
problems at the beginning of the project.
Opponents raised concerns that
requiring every offeror to negotiate a
project labor agreement would impose a
significant burden on offerors and could
cause significant delay in contract
awards.

The pros and cons offered for
requiring submission of the project labor
agreement from only the apparent
awardee were essentially the opposite
from those offered for requiring
submission with offers. Those who
favored post-award submission felt this
timing posed the smallest likelihood of
pre-award delay and gave the contractor
the greatest amount of time to negotiate
the best project labor agreement
possible. Critics cautioned that post-
award execution of project labor
agreements potentially undercuts key
purposes of the agreement, such as
addressing potential labor differences
before they occur and receiving offers
with more accurate pricing. Several
respondents were particularly
concerned that the language of the
proposed rule, which would require the
offeror to “negotiate in good faith,” does
not assure that a project labor agreement
will be reached, despite the Government
having concluded that it should be
utilized.

Response: GSA, DoD, and NASA
believe that the Government’s
procurement interests are best served by
allowing agencies broad discretion in
formulating the process and timing for
the submission of a project labor
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agreement. Accordingly, under the final
rule, agencies may choose from among
three options. Submission may be
required: (1) when offers are due; (2)
prior to award (by the apparent
successful offeror); or (3) after award.

Providing these three options allows
agencies with project labor agreement
experience to continue with the model
they have found most effective; it also
allows other agencies to craft an
approach unique to each project, and, as
experience is gained, follow best
demonstrated practices. If an agency
decides that permitting execution of the
project labor agreement after award is
the best approach, the contractor will be
required to submit an executed copy of
the agreement to the contracting officer.
This is a change from the proposed rule,
which only required the contractor to
“bargain in good faith.” In the view of
GSA, DoD, and NASA, the language of
the proposed rule could result in a
situation where the Government
concluded that execution of a project
labor agreement was in its best interest,
but has no recourse should the project
labor agreement never be executed as
long as the contractor bargained in good
faith.

4. Other issues

a. Comments regarding retroactive
imposition of project labor agreements
on contracts already awarded. One
commenter recommended that the rule
be clarified to prohibit agencies from
pursuing a project labor agreement after
a contract has been awarded. The
commenter’s concern relates to a
scenario where the contracting agency
has not previously informed parties that
a project labor agreement was being
considered.

Response: GSA, DoD, and NASA
agree with this concern. Any such
action, without any prior indication that
a project labor agreement was
contemplated, could disrupt the
project’s schedule and impact contract
price. FAR 1.108(d) requires that any
application of a new procedure to
existing contracts must be bilaterally
negotiated and involve adequate
consideration. Consistent with section
11 of the E.O., the final rule will apply
to solicitations for large-scale
construction projects issued on or after
the effective date of this rule.

b. Comments addressing the
applicability of project labor agreements
to certain contractors. Some
respondents questioned the application
of a project labor agreement to particular
activities related to, or occupations
involved with, construction projects.
One commenter stated that the proposed
rule was “overly comprehensive” by not
distinguishing between contractors

engaged in the construction and
subcontractors who are not part of the
construction project. Another
commenter stated that the proposed rule
failed to exclude designers, site
engineers, surveyors and other
engineering related personnel from its
requirements. The commenter stated
that the quality assurance/quality
control functions performed by such
personnel would give rise to certain
conflicts of interest if they were subject
to a project labor agreement.

Two respondents stated that any
determination relating to the use of a
project labor agreement under Federal
contracts for projects on Indian
reservations should take cognizance of
tribal sovereignty and self-
determination as contemplated by Pub.
L. 93-638 and various Executive orders.
Both respondents stated that the
determination whether to use a project
labor agreement should be vested in the
affected tribe rather than the Federal
agency. One commenter stated that a
tribal-specific project labor agreement
has been developed and that it is
generally referred to as a “Tribal Labor
Agreement.” This commenter
recommended that the final rule reflect
the unique aspects of Federal projects
located on Indian reservations.

Response: GSA, DoD, and NASA have
clarified in the final rule that project
labor agreements cover subcontractors
engaged in construction. This change
makes clear that employers who do not
perform construction work need not
sign the project labor agreement.

With respect to the handling of
engineering-related personnel, GSA,
DoD, and NASA note that no other
trades or crafts are referenced in either
the E.O. or the proposed rule and
believe these concerns are best
addressed by the agency or the parties
on a project-by-project basis.

Regarding issues related to tribal self-
determination, GSA, DoD, and NASA
concluded that no change is required to
the FAR rule. Each of the affected
funding agencies may develop internal
guidance, as necessary, to accommodate
its unique authorities.

¢. Guidance to employers that have no
relationship to labor organizations. One
commenter stated that the proposed rule
failed to provide guidance to employers
that have no relationship with any labor
organization. The commenter stated that
the terms and conditions of employment
common in union-represented
workforces differ from the terms and
conditions of employment common for
individuals not represented by unions.

Response: This issue is outside the
scope of this FAR case. Such general
guidance may be provided by individual

agencies as they believe appropriate.
However, the rule reiterates that, as
provided in E.O. 13502, contractors and
subcontractors must be permitted to
compete for contracts and subcontracts
without regard to whether they are
otherwise parties to collective
bargaining agreements.

d. Comments regarding the use of
project labor agreements for initiatives
other than large-scale Federal
construction projects. A number of
respondents recommended that the
E.O.’s policy for encouraging the use of
project labor agreements be broadened.
Some respondents recommended that
the threshold for applicable projects be
lower than $25 million. They stated that
it is common for project labor
agreements to be used on construction
projects under $25 million and that the
total cost of a project is less significant
than the factors referenced in the E.O.
in determining whether a project labor
agreement serves the Government’s
interest. Some suggested this be
accomplished by lowering the threshold
to $5 million. Others recommended that
the definitions of “large-scale
construction project” and “Project labor
agreement,” be revised to include a
construction program comprised of
multiple projects when calculating the
$25 million threshold. A few
recommended no threshold and
suggested that the rule be revised to
require that agencies analyze all
construction projects, regardless of
value or form, to determine whether the
use of a project labor agreement results
in a more efficient procurement. Finally,
a number of respondents addressed use
of project labor agreements in
connection with Federally-assisted
projects. Most who discussed the issue
favored the use of project labor
agreements for construction contracts
funded by Federal grants. A few
respondents opposed the use of project
labor agreements on such projects, and
two questioned the legality of such use.

Response: Modifying the coverage of
the final rule to address expanded
consideration of project labor
agreements is outside the scope of this
rulemaking. This rulemaking is
intended to support the implementation
of the policy set forth in section 1(b) of
E.O. 13502, which is expressly directed
at Federal acquisitions involving large-
scale construction projects. Under
section 5 of the E.O., agencies are not
precluded from using project labor
agreements on projects not covered by
the order. GSA, DoD, and NASA note
that this final rule does not limit
agencies’ exercise of their authorities to
require project labor agreements in
appropriate circumstances and to the
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extent permitted by law. Finally, with
respect to recommendations addressing
construction projects funded by Federal
grants, GSA, DoD, and NASA note that
such transactions are outside their
policy jurisdiction and the purview of
the FAR.

D. Significant rule.

This is a significant regulatory action
and, therefore, was subject to review
under section 6(b) of Executive Order
12866, Regulatory Planning and Review,
dated September 30, 1993. This rule is
not a major rule under 5 U.S.C. 804.

GSA, DoD, and NASA received a
number of comments that made
arguments in favor of declaring this rule
as major. A summary of these comments
and GSA, DoD, and NASA’ response is
below.

Comment: One respondent stated that
the proposed rule improperly declares
that this rule is not a major rule under
5 U.S.C. 804, and thereby violates the
Congressional Review Act codified
therein.

5 U.S.C. 804 defines a major rule as
including any rule likely to result in—

(A) An annual effect on the economy
of $100,000,000 or more;

(B) A major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or

(C) A significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of the United States-based
enterprises to compete with foreign-
based enterprises in domestic export
markets. Respondents made the
following arguments:

¢ Project labor agreements will have
significant adverse effect on
competition.

¢ Project labor agreements will create
major increases in construction costs for
Federal agencies.

¢ Project labor agreements may have
an annual impact on the economy of
$100,000,000 or more.

e Without the benefit of a cost/benefit
analysis, it is difficult to determine if
the NPRM would satisfy the criteria of
a major rule under paragraph A or
calculate if increases are major under
paragraph B.

Response: OMB determines whether a
rule is a major rule. OMB has not
determined this rule to be a major rule.

The purpose of the E.O. is to further
economy and efficiency in Federal
procurement—in particular large-scale
construction contracts. Specifically,
agencies are encouraged to consider
requiring the use of a project labor
agreement in large-scale construction
projects, if use of such an agreement

will advance the interest of the Federal
Government in achieving economy and
efficiency. Consistent with the express
terms of the E.O., including section 5,
which states that the order “does not
require an executive agency to use a
project labor agreement on any
construction project,” the final rule
preserves the flexibility agencies need to
evaluate whether a project labor
agreement is appropriate for a given
construction project. Simply put, the
use of project labor agreements by
Federal agencies is voluntary. As
explained in the preamble to the notice
of proposed rulemaking, GSA, DoD, and
NASA estimate about 30 project labor
agreements will be formed per year
(Federal Register at 74 FR 33955, July
14, 2009). Based on this estimate, GSA,
DoD, and NASA expect that any
increased construction costs associated
with the use of project labor agreements
under the rule will be less than the $100
million threshold for a major rule.
Furthermore, this is not rulemaking
(such as is promulgated, for example, by
the Environmental Protection Agency)
that will impose mandatory standards
that may result in higher costs on
entities, without any reimbursement.
These are acquisition regulations.
Applying for a Government contract is
a voluntary act. In addition, as further
explained in the Regulatory Flexibilty
Analysis section below, bids on a
project for which a project labor
agreement is required may include
anticipated costs associated with a
contractor’s compliance with project
labor agreement requirements. These
costs would be included in the price of
the contract awarded to the successful

bidder.
E. Regulatory Flexibility Analysis.

Many respondents commented on the
Regulatory Flexibility Act and the
perceived impact on small businesses.

1. Violation of the Regulatory
Flexibility Act.

Comments: Many respondents stated
that the failure to perform an Initial
Regulatory Flexibility Analysis violated
the Regulatory Flexibility Act. One
respondent further objected that the
findings lack the level of quality that
would permit their dissemination and
use as the basis of the policy that GSA,
DoD, and NASA are proposing to set
through this rulemaking, as required by
section 515 of the Data Quality Act
(Pub. L. 106-554). One respondent
criticized GSA, DoD, and NASA for
failing to certify that the rule would not
have a substantial adverse economic
impact on a significant number of small
entities.

Some respondents took issue with the
statement in the Federal Register
preamble to the proposed rule that this
rule is not expected to have a significant
impact on a substantial number of small
entities. These respondents pointed out
that many small entities perform work
as subcontractors on projects whose
total cost exceeds $25 million. One
respondent cited comments of
individual prime contractors that have
performed contracts in the $25 million
plus range as to the percentage of
awards to small business
subcontractors, the majority of whom
are non-union. This respondent cited a
particular example in which a prime
contractor subcontracted to small
businesses more than 50 percent of the
dollar value of prime construction
contracts that exceed $25 million. The
respondent stated that these numbers
are typical of many other association
members.

Many respondents stated that the rule
will have a substantial harmful
economic impact. Specifically, they
stated that:

e The impact on all subcontracts on
such projects, no matter how small, will
be harmful due primarily to
discrimination against non-union
subcontractors and increased costs.

e The project labor agreement will
increase the costs of the small non-
union subcontractor by at least 25
percent or more.

¢ The project labor agreement
requirement will impact “even small
employers who will likely have no labor
relations staff who can navigate a
project labor agreement.”

¢ Small businesses will be put out of
business because they will not be able
to afford the costs associated with this
rule.

¢ Use of project labor agreements will
make it more difficult for small non-
union businesses to compete.

Response: Consistent with the
requirements of the Regulatory
Flexibility Act, GSA, DoD, and NASA
are committed to performing analyses
and identifying alternatives, whenever
feasible, to mitigate the impact of
acquisition rules on small businesses
and regularly work with the Small
Business Administration to this end. As
explained below, GSA, DoD, and NASA
believe that amendments made to the
final rule allow agencies to fashion
requirements as appropriate to meet
their procurement needs and ameliorate
concerns about the impact of a project
labor agreement on particular
contractors and subcontractors,
including small businesses.

GSA, DoD, and NASA do not certify
that a rule will not have a significant
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economic impact on a substantial
number of small entities until after
receipt and analysis of public comments
on a rule.

GSA, DoD, and NASA did not
perform an Initial Regulatory Flexibility
Analysis on this rule, because GSA,
DoD, and NASA did not expect that the
rule would have a significant economic
impact on a substantial number of small
entities for the reasons stated in the
Federal Register preamble to the
proposed rule, namely that the rule is
discretionary in nature and the its
application is tied to large scale
construction projects over $25 million
that are likely to be performed by large
businesses. It is only the prime
contractor that negotiates the project
labor agreement and submits the project
labor agreement to the Government.

The Data Quality Act is more
commonly applied to significant
information disseminated by
Government agencies such as statistical
information (e.g., National Weather
Service or Bureau of Labor Statistics);
information about health, safety, and
environmental risks that they collect
from regulated entities; or findings of
scientific research or technical
information that Government agencies
create or obtain in the course of
developing regulations, often involving
scientific, engineering, and economic
analysis (for example, an analysis of the
risk to health to support a change to
clean air or water standards). Although
neither the law nor the OMB Guidance
are limited to “important” information,
the OMB guidance states that the more
important the information, the higher
the quality standards to which it should
be held. The OMB Guidance also states
that agencies should apply the
guidelines in a “common-sense and
workable” manner. In this case, the
information provided was not the basis
for the proposed rule (which is based on
the E.O.), but was only used in the
decision of whether to prepare and
submit an Initial Regulatory Flexibility
Analysis.

As stated in the preamble to the
proposed rule, according to the Federal
Procurement Data System, in FY 2008
300 large-scale construction contracts,
totaling $31,685,574,596 were awarded.
Of these, 17 were made to small
businesses, totaling $591,269,508
(average of $34,780,558 per contract).
The small business size standard for
general building and heavy construction
contractors is $33.5 million. Most prime
contractors for such projects are large
businesses, but the majority of the
subcontractors under these large-scale
contracts will be small businesses. Since
the publication of the proposed rule,

GSA, DoD, and NASA have updated
averages, to include FY 2009
information: The 2 year average is a
total of 246 contracts per year, with 14
of the prime contractors being small
businesses. However, GSA, DoD, and
NASA continue to maintain the estimate
made in the proposed rule of about 30
project labor agreements per year (that
would now be 12.2 percent of all large-
scale construction contracts).

The impact on non-union small
businesses is not likely to be as much
as feared by many of the respondents.
GSA, DoD, and NASA reviewed a major
project by the Massachusetts Water
Resource Authority, which used a
project labor agreement. Of the 257
subcontractors, 102 were reportedly
open shop subcontractors (nearly 40
percent).

The rule clearly states that all
contractors and subcontractors must be
allowed to compete for contracts and
subcontracts without regard to whether
they are otherwise parties to collective
bargaining agreements. It is not up to
the small business subcontractor to
negotiate a project labor agreement; it
only needs to sign on to the project
labor agreement negotiated by the prime
contractors. When a prime contractor
makes an offer to perform work on a
fixed-price construction contract, the
contractor includes amounts to cover
the costs it expects to incur, including
anticipated costs of complying with
project labor agreement requirements,
plus profit in its offered price.
Subcontractors also include their
anticipated costs in their offered price.
The anticipated costs, therefore, would
be included in the payment by the
Government of the prime contract fixed
price.

GSA, DoD, and NASA cannot
determine in the abstract what the
effects of a particular project labor
agreement will be on all the affected
parties. However, GSA, DoD, and NASA
have amended the final rule to permit
agencies to include requirements as the
agency deems necessary to satisfy its
procurement needs. GSA, DoD, and
NASA have also clarified that an agency
may specify the terms and conditions of
the project labor agreement, as
appropriate to advance economy and
efficiency. These flexibilities, which are
consistent with the discretion
anticipated in the E.O. ensure that
agencies will have the opportunity to
bring their relevant experiences to bear
on circumstances particular to a project
and take appropriate steps to ameliorate
impact on contractors and
subcontractors, including small
businesses.

2. Suggested remedies.

Comment: One respondent
recommended that the final rule
establish a threshold below which any
qualified bidder can participate,
regardless of the bidder’s agreement, or
lack of agreement, to a project labor
agreement. Many respondents requested
that the proposed rule should be
rescinded so that a regulatory flexibility
analysis can be performed.

Response: The project labor
agreement requires all construction
subcontractors to follow the same rules;
it would defeat the purpose of the
project labor agreement to exempt
subcontractors below a given threshold.

It is not necessary to rescind the
proposed rule, because GSA, DoD, and
NASA do not believe this final rule will
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act based on the responses
provided above.

3. Request for separate submission
from small entities.

Comments: One respondent was
under the impression that the Federal
Register preamble to the proposed rule
required filing of separate comments
with regard to Regulatory Flexibility
Analysis. The respondent stated that
there is no basis for the requirement to
file such comments separately and
objected to this process.

Another respondent raised the same
issues as the other respondent, and also
stated that GSA, DoD, and NASA are
obliged to consider comments from all
entities, not just small entities; and
assumed that the reference to section 5
U.S.C. 610 must be in error.

Response: The statement that GSA,
DoD, and NASA will consider
comments from small entities on
affected subparts in accordance with 5
U.S.C. 610 was not intended to affect
the response by entities with regard to
the impact of this particular rule on
small entities. 5 U.S.C. 610 addresses
the periodic review of existing rules.
The intent of the Federal Register
statement was to gather separate
information from small entities with
regard to the impact on small businesses
of any existing regulations in parts 2, 17,
22, 36, and 52—i.e., not the current
proposed rule. This request was
supposed to be separate from, and in
addition to, the request for comments on
the regulatory flexibility impact of the
proposed rule.

F. Regulatory Flexibility Act

The Department of Defense, the
General Services Administration, and
the National Aeronautics and Space
Administration certify that this final
rule will not have a significant
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economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.S.C. 601, et seq. The rule
clearly states that all contractors and
subcontractors must be allowed to
compete for contracts and subcontracts
without regard to whether they are
otherwise parties to collective
bargaining agreements. It is not up to
the small business subcontractor to
negotiate a project labor agreement; it
only needs to sign on to the project
labor agreement negotiated by the prime
contractor. Also, as explained in the
Regulatory Flexibility Analysis section,
above, when a prime contractor makes
an offer to perform work on a fixed-
price construction contract, the
contractor includes amounts to cover
the costs it expects to incur, including
anticipated costs of complying with
project labor agreement requirements,
plus profit in its offered price.
Subcontractors also include their
anticipated costs in their offered price.
The anticipated costs, therefore, would
be included in the payment by the
Government of the prime contract fixed
price.

GSA, DoD, and NASA cannot
determine in the abstract what the
effects of a particular project labor
agreement will be on all the affected
parties, but have sought to structure the
rule to maximize an agency’s ability to
use its discretion to identify when using
project labor agreements promotes
economy and efficiency. Such
circumstances should typically benefit
both the Government and contractors,
such as by providing mechanisms for
labor-management cooperation on
matters of mutual interest and concern,
including productivity, quality of work,
safety, and health, and setting forth
effective, prompt, and mutually binding
procedures for resolving labor disputes
arising during the project labor
agreement.

G. Paperwork Reduction Act

The Paperwork Reduction Act (Pub.
L. 104-13) applies because the final rule
contains information collection
requirements. Accordingly, the
Regulatory Secretariat received the
preapproval for a new information
collection, OMB Control No. 9000-0175,
concerning use of project labor
agreements for Federal construction
projects, to the Office of Management
and Budget under 44 U.S.C. Chapter 35,
et seq. Public comments concerning this
request were invited through a
subsequent Federal Register notice that
was published in the Federal Register at
75 FR 13765, March 23, 2010.

Comments on the proposed
information collection requirement:

One respondent stated that the data is
largely arbitrary and capricious and
should not be relied upon for any
presumed target for expected use of
project labor agreements. The
respondent expressed the following
concerns:

1. The estimate may be used by the
Government or outside organizations to
establish benchmarks or unsupportable
goals for the use of project labor
agreements.

2. The estimate appears to be
unrealistically low, not based on valid
assumptions and methodology.

However, the respondent
acknowledges that the collection of the
project labor agreements is necessary to
determine whether the contractor has
achieved the required project labor
agreement as stated in the draft
solicitation provisions.

Another respondent questioned the
estimate that only 10 percent of
contracts that meet or exceed the $25M
threshold will be determined to be
appropriate for a project labor
agreement. According to the respondent,
every contract exceeding $25M might in
fact be covered.

Response: The initial estimates for a
new information collection requirement
are of necessity just that—estimates.
They are based on the best information
available, but must rely on the
recommendations of Government
experts. These numbers are never used
to establish benchmarks or goals.

More specifically, with regard to the
number of hours per response, not every
burden is an information collection
requirement. The time associated with
negotiating a project labor agreement is
a direct result of the E.O., but it is not
an information collection requirement.
The only information collection
requirement imposed by this rule is the
requirement to provide a copy of the
project labor agreement to the
contracting officer. The Federal Register
preamble to the proposed rule
specifically stated that the estimated
response time of one hour covered only
the time that it would take to submit the
information to the Government.

With regard to the number of
respondents, we expect that better
information will become available
through the information that OMB is
collecting from the agencies on the use
of project labor agreements.

Therefore, GSA, DoD, and NASA have
changed the estimated burden hours
associated with this information
collection requirement, to account for
the addition of the new option allowing
agencies to require submission of the

project labor agreement by all bidders
with the offer.

List of Subjects in 48 CFR Parts 2, 7, 17,
22, and 52

Government procurement.

Dated: April 2, 2010.
Al Matera,
Director, Acquisition Policy Division.

m Therefore, DoD, GSA, and NASA
amend 48 CFR parts 2, 7, 17, 22, and 52
as set forth below:

m 1. The authority citation for 48 CFR
parts 2, 7,17, 22, and 52 continues to
read as follows:

Authority: 40 U.S.C. 121(c); 10 U.S.C.
chapter 137; and 42 U.S.C. 2473(c).

PART 2—DEFINITIONS OF WORDS
AND TERMS

2.101 [Amended]

m 2. Amend section 2.101 in paragraph
(b)(2) in the third sentence of the
definition “Construction” by removing
the words “personal property” and
adding “personal property (except that
for use in subpart 22.5, see the
definition at 22.502)” in its place.

PART 7—ACQUISITION PLANNING

m 3. Amend section 7.103 by
redesignating paragraph (v) as paragraph
(w), and adding a new paragraph (v) to
read as follows:

7.103 Agency-head responsibilities.

* * * * *

(v) Encouraging agency planners to
consider the use of a project labor

agreement (see subpart 22.5).
* * * * *

PART 17—SPECIAL CONTRACTING
METHODS

m 4. Amend section 17.603 by adding
paragraph (c) to read as follows:

17.603 Limitations.
* * * * *

(c) For use of project labor
agreements, see subpart 22.5.

PART 22—APPLICATION OF LABOR
LAWS TO GOVERNMENT
ACQUISITIONS

m 5. Amend section 22.101-1 by
revising paragraph (b) to read as follows:

22.101-1 General.

* * * * *

(b)(1) Agencies shall remain impartial
concerning any dispute between labor
and contractor management and not
undertake the conciliation, mediation,
or arbitration of a labor dispute. To the
extent practicable, agencies should
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ensure that the parties to the dispute use
all available methods for resolving the
dispute, including the services of the
National Labor Relations Board, Federal
Mediation and Conciliation Service, the
National Mediation Board and other
appropriate Federal, State, local, or
private agencies.

(2) For use of project labor
agreements, see subpart 22.5.
* * * * *
m 6. Add subpart 22.5, consisting of
sections 22.501 through 22.505, to read
as follows:

Subpart 22.5—Use of Project Labor
Agreements for Federal Construction
Projects

Sec.

22.501 Scope of subpart.

22.502 Definitions.

22.503 Policy.

22.504 General requirements for project
labor agreements.

22.505 Solicitation provision and contract
clause.

Subpart 22.5—Use of Project Labor
Agreements for Federal Construction
Projects

22.501 Scope of subpart.

This subpart prescribes policies and
procedures to implement Executive
Order 13502, February 6, 2009.

22,502 Definitions.

As used in this subpart—

Construction means construction,
rehabilitation, alteration, conversion,
extension, repair, or improvement of
buildings, highways, or other real
property.

Labor organization means a labor
organization as defined in 29 U.S.C.
152(5).

Large-scale construction project
means a construction project where the
total cost to the Federal Government is
$25 million or more.

Project labor agreement means a pre-
hire collective bargaining agreement
with one or more labor organizations
that establishes the terms and
conditions of employment for a specific
construction project and is an agreement
described in 29 U.S.C. 158(f).

22.503 Policy.

(a) Project labor agreements are a tool
that agencies may use to promote
economy and efficiency in Federal
procurement. Pursuant to Executive
Order 13502, agencies are encouraged to
consider requiring the use of project
labor agreements in connection with
large-scale construction projects.

(b) An agency may, if appropriate,
require that every contractor and
subcontractor engaged in construction

on the project agree, for that project, to
negotiate or become a party to a project
labor agreement with one or more labor
organizations if the agency decides that
the use of project labor agreements
will—

(1) Advance the Federal Government’s
interest in achieving economy and
efficiency in Federal procurement,
producing labor-management stability,
and ensuring compliance with laws and
regulations governing safety and health,
equal employment opportunity, labor
and employment standards, and other
matters; and

(2) Be consistent with law.

(c) Agencies may also consider the
following factors in deciding whether
the use of a project labor agreement is
appropriate for the construction project:

(1) The project will require multiple
construction contractors and/or
subcontractors employing workers in
multiple crafts or trades.

(2) There is a shortage of skilled labor
in the region in which the construction
project will be sited.

(3) Completion of the project will
require an extended period of time.

(4) Project labor agreements have been
used on comparable projects undertaken
by Federal, State, municipal, or private
entities in the geographic area of the
project.

(5) A project labor agreement will
promote the agency’s long term program
interests, such as facilitating the training
of a skilled workforce to meet the
agency’s future construction needs.

(6) Any other factors that the agency
decides are appropriate.

22.504 General requirements for project
labor agreements.

(a) General. Project labor agreements
established under this subpart shall
fully conform to all statutes, regulations,
and Executive orders.

(b) Requirements. The project labor
agreement shall—

(1) Bind all contractors and
subcontractors engaged in construction
on the construction project to comply
with the project labor agreement;

(2) Allow all contractors and
subcontractors to compete for contracts
and subcontracts without regard to
whether they are otherwise parties to
collective bargaining agreements;

(3) Contain guarantees against strikes,
lockouts, and similar job disruptions;

(4) Set forth effective, prompt, and
mutually binding procedures for
resolving labor disputes arising during
the term of the project labor agreement;

(5) Provide ot}ier mechanisms for
labor-management cooperation on
matters of mutual interest and concern,
including productivity, quality of work,
safety, and health; and

(6) Include any additional
requirements as the agency deems
necessary to satisfy its needs.

(c) Terms and conditions. As
appropriate to advance economy and
efficiency in the procurement, an
agency may specify the terms and
conditions of the project labor
agreement in the solicitation and require
the successful offeror to become a party
to a project labor agreement containing
these terms and conditions as a
condition of receiving a contract award.
An agency may seek the views of, confer
with, and exchange information with
prospective bidders and union
representatives as part of the agency’s
effort to identify appropriate terms and
conditions of a project labor agreement
for a particular construction project and
facilitate agreement on those terms and
conditions.

22.505 Solicitation provision and contract
clause.

For acquisition of large-scale
construction projects, if the agency
decides pursuant to this subpart that a
project labor agreement will be required,
the contracting officer shall—

(a) Insert the provision at 52.222-33,
Notice of Requirement for Project Labor
Agreement, in all solicitations
associated with the construction project.

(1) Use the provision with its
Alternate I if the agency decides to
require the submission of a project labor
agreement from only the apparent
successful offeror, prior to contract
award.

(2) Use the provision with its
Alternate II if an agency allows
submission of a project labor agreement
after contract award.

(b)(1) Insert the clause at 52.222-34,
Project Labor Agreement, in all
solicitations and contracts associated
with the construction project.

(2) Use the clause with its Alternate
Iif an agency allows submission of the
project labor agreement after contract
award.

PART 52—SOLICITATION PROVISIONS
AND CONTRACT CLAUSES

m 7. Add sections 52.222—-33 and
52.222-34 to read as follows:

52.222-33 Notice of Requirement for
Project Labor Agreement.

As prescribed in 22.505(a)(1), insert
the following provision:

NOTICE OF REQUIREMENT FOR
PROJECT LABOR AGREEMENT (May
2010)

a) Definitions. “Labor organization”
and “project labor agreement,” as used
in this provision, are defined in the
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clause of this solicitation entitled
Project Labor Agreement.

(b) Consistent with applicable law,
the offeror shall negotiate a project labor
agreement with one or more labor
organizations for the term of the
resulting construction contract.

(c) Consistent with applicable law, the
project labor agreement reached
pursuant to this provision shall—

1) Bind the offeror and all
subcontractors engaged in construction
on the construction project to comply
with the project labor agreement;

(2) Allow the offeror and all
subcontractors to compete for contracts
and subcontracts without regard to
whether they are otherwise parties to
collective bargaining agreements;

(3) Contain guarantees against strikes,
lockouts, and similar job disruptions;

(4) Set forth effective, prompt, and
mutually binding procedures for
resolving labor disputes arising during
the term of the project labor agreement;

(5) Provide other mechanisms for
labor-management cooperation on
matters of mutual interest and concern,
including productivity, quality of work,
safety, and health; and

(6) Fully conform to all statutes,
regulations, Executive orders, and
agency requirements.

(d) Any project labor agreement
reached pursuant to this provision does
not change the terms of this contract or
provide for any price adjustment by the
Government.

(e) The offeror shall submit to the
Contracting Officer a copy of the project
labor agreement with its offer.

(End of Provision)

Alternate I (May 2010). As prescribed
in 22.505(a)(1), substitute the following
paragraphs (b) and (e) for paragraphs (b)
and (e) of the basic clause.

(b) The apparent successful offeror
shall negotiate a project labor agreement
with one or more labor organizations for
the term of the resulting construction
contract.

(e) The apparent successful offeror
shall submit to the Contracting Officer
a copy of the project labor agreement
prior to contract award.

Alternate Il (May 2010). As prescribed
in 22.505(a)(2), substitute the following
paragraph (b) in lieu of paragraphs (b)
through (e) of the basic clause:

(b) Consistent with applicable law, if
awarded the contract, the offeror shall
negotiate a project labor agreement with
one or more labor organizations for the
term of the resulting construction
contract.

52.222-34 Project Labor Agreement.

As prescribed in 22.505(b)(1), insert
the following clause:

PROJECT LABOR AGREEMENT (May
2010)

(a) Definitions. As used in this
clause—

Labor organization means a labor
organization as defined in 29 U.S.C.
152(5).

Project labor agreement means a pre-
hire collective bargaining agreement
with one or more labor organizations
that establishes the terms and
conditions of employment for a specific
construction project and is an agreement
described in 29 U.S.C. 158(1).

(b) The Contractor shall maintain in a
current status throughout the life of the
contract the project labor agreement
entered into prior to the award of this
contract in accordance with solicitation
provision 52.222-33, Notice of
Requirement for Project Labor
Agreement.

(c) Subcontracts. The Contractor shall
include the substance of this clause,
including this paragraph (c), in all
subcontracts with subcontractors
engaged in construction on the
construction project.

(End of Clause)

Alternate I (May 2010). As prescribed
in 22.505(b)(2), substitute the following
paragraphs (b) through (f) for paragraphs
(b) and (c) of the basic clause:

(b) Consistent with applicable law,
the Contractor shall negotiate a project
labor agreement with one or more labor
organizations for the term of this
construction contract. The Contractor
shall submit an executed copy of the
project labor agreement to the
Contracting Officer.

(c) Consistent with applicable law, the
project labor agreement reached
pursuant to this clause shall—

(1) Bind the Contractor and all
subcontractors engaged in construction
on the construction project to comply
with the project labor agreement;

(2) Allow the Contractor and all
subcontractors to compete for contracts
and subcontracts without regard to
whether they are otherwise parties to
collective bargaining agreements;

(3) Contain guarantees against strikes,
lockouts, and similar job disruptions;

(4) Set forth effective, prompt, and
mutually binding procedures for
resolving labor disputes arising during
the project labor agreement;

(5) Provide other mechanisms for
labor-management cooperation on
matters of mutual interest and concern,
including productivity, quality of work,
safety, and health; and

(6) Fully conform to all statutes,
regulations, Executive orders, and
agency requirements.

(d) Any project labor agreement
reached pursuant to this provision does

not change the terms of this contract or
provide for any price adjustment by the
Government.

(e) The Contractor shall maintain in a
current status throughout the life of the
contract the project labor agreement
entered into pursuant to this clause.

(f) Subcontracts. The Contractor shall
require subcontractors engaged in
construction on the construction project
to agree to any project labor agreement
negotiated by the prime contractor
pursuant to this clause, and shall
include the substance of paragraphs (d)
through (f) of this clause in all
subcontracts with subcontractors
engaged in construction on the
construction project.

[FR Doc. 2010-8118 Filed 4—-12-10; 8:45 am]
BILLING CODE 6820-EP-S

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Chapter 1

[Docket FAR 2010-0077, Sequence 3]

Federal Acquisition Regulation;
Federal Acquisition Circular 2005-41;
Small Entity Compliance Guide

AGENCIES: Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Small Entity Compliance Guide.

SUMMARY: This document is issued
under the joint authority of the
Secretary of Defense, the Administrator
of General Services and the
Administrator of the National
Aeronautics and Space Administration.
This Small Entity Compliance Guide has
been prepared in accordance with
section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996. It consists of the summary of the
rule appearing in Federal Acquisition
Circular (FAC) 2005—41 which amends
the Federal Acquisition Regulation
(FAR). Interested parties may obtain
further information regarding this rule
by referring to FAC 2005—41 which
precedes this document. These
documents are also available via the
Internet at http://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT: The
analyst whose name appears in the table
below. Please cite FAC 2005—41 and the
specific FAR case number. For
information pertaining to status or
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

THE DIRECTOR

July 10, 2009
M-09-22
MEMORANDUM FOR THE HEAIRS OF EXECUTIVE DEPARTMENTS AND AGENCIES

FROM: Peter R. Orszag
Director

SUBJECT: Implementation of the President's Executive Order on Project Labor Agreements
(PLAS)

On February 6, 2009, the President issued Executive Order 13502 (the Order). Inthe
Order, the President announced that it is the Federal Government's policy "to encourage
executive agencies to consider requiring the use of project labor agreements in connection with
large-scale construction projects[i.e., projects where the cost to the Federal Government exceeds
$25 million] in order to promote economy and efficiency in Federal procurement.” By itsterms,
the Order applies "to all solicitations for contracts issued on or after the effective date of the
action taken" by the Federal Acquisition Regulatory Council (FAR Council) to implement the
Order.

Thisweek, the FAR Council transmitted for publication in the Federal Register two
noticesthat (1) repeal, effective immediately, arule prohibiting agencies from requiring PLAS
(thisrule had implemented a prior executive order on PLAS that the President revoked), and (2)
propose for public comment a new rule to implement the President's Order.

The Administration is committed to implementing the President's Order without delay,
and the FAR Council will move expeditiously to review and consider the public's comments that
it receives on the proposal and to prepare afinal rule.

With the revocation of the prior executive order that had restricted the use of PLAs and
with the FAR Council's rescission of its prior implementing rule restricting the use of PLAS,
agencies are no longer prohibited from requiring the use of a PLA when permitted by law and
when the agency determines that it is appropriate to do so. Accordingly, in light of the benefits
that PLAs may offer to Federal agencies in construction projects, agencies are encouraged,
during thisinterim period prior to the FAR Council's issuance of itsfina rule, to consider the
value of PLAs on a project-by-project basis, and to require the use of PLASs in appropriate
circumstances and to the extent permitted by law.

As noted above, the Administration seeks to implement the new FAR rule and the
President’'s Order in atimely and effective manner. Therefore, please direct your agency to take
all necessary actions so that, when the FAR Council issuesitsfinal rule, your agency will be
prepared to promptly implement both the rule and the Order.
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Finally, in order to gather information on how agencies use PLAs under the Order,
agencies are asked to submit quarterly (on February 1, May 1, August 1, and November 1) a
report indentifying al contracts awarded in connection with "large-scale construction projects,"”
as defined in the Order, including the contract number, dollar value of the total contract award,
and the product and service code describing the project. For each such contract, agencies should
indicate whether a PLA was required in the solicitation, provide a brief explanation of the
considerations in deciding whether a PLA was appropriate for the project, and specify at what
organizational level the decision was made. Agencies should submit thisinformation to PLA-
Activity-Report@omb.eop.gov.
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Frequently Asked Questions:

1. Are there particular types of contracts, e.g., fixed price, cost reimbursement, incentive
fee, etc., for which PLAs should never be used?

No. PLAs have been successfully used on al types of contracts in the public and private sector.
2. Should field operating activity personnel be discussing this with potential offerors?

Yes, FAR 22.504(c) encourages seeking the views of both prospective bidders and union
representatives in an effort to identify and facilitate agreement on appropriate terms and
conditions for a particular PLA. USACE Contractor Industrial Relations Specidists (CIRS) are
generally in the best position to do identify the appropriate points of contact among the
respective labor organizationsin theinitial considerations regarding the use of aPLA. Also, see
enclosure 6.

3. What about Using a Master PLA, as part of the solicitation?

We understand that other Federal agencies routinely use master PLAs and have found them very
helpful in achieving economy and efficiency. However, at this point, we don’t believe any
USACE activities have sufficient experience to develop a master PLA to be added to their
solicitations as a requirement for al offerors.

4. Are PLAs legal?

Federal Acquisition Circular 2005-14 specifically authorizes using PLAs on Federal construction
contracts. In addition, PLAs may lawfully be used on construction projects consistent with
Sections 8(e) and (f) of the National Labor Relations Act. Agencies should ensure that their
actions are tailored to reflect their proprietary interests and do not prescribe how government
contractors and subcontractors handle their labor relations beyond performance of the specific
government construction project involved. See Building and Trades Council v. Associated
Builders, 113 S.Ct. 1190 (1993) (“Boston Harbor”); Chamber of Commerce of U.S. v. Reich, 74
F.3d 1322 (D.C. Cir. 1996), rehearing denied, 83 F.3d 439 (1996); rehearing en banc denied, 83
F.3d 442 (1996) (“Reich”); Building and Construction Trades Dept., AFL-CIO, et al. v.
Allbaugh, et al., 295 F.3d 28, 30 (D.C. Cir. 2002).

5. Should USACE be signing the PLA or participate in part of the negotiations?

No. Federal agencies may be the owner of the facilities, but (with the possible exception of
federal corporations such as the Tennessee Valley Authority) they are not the employer of the
contractor work forces employed to construct the facilities. Asowners and proprietors, federal
agencies may be party to bid specifications or solicitations that anticipate or require use of PLAS.
However, because a federal agency is not generally the employer of the workersinvolved, it





should not directly participate in collective bargaining determining terms and conditions of
employment, or become party to labor agreements such as PLAS.

6. Besides the items in FAR 22.204(b), what could USACE additionally require be put into
a PLA?

Although the contractors, as employers, negotiate the terms and conditions of aPLA, USACE
may require that a contractor negotiate a PLA containing any additional requirement consistent
with USACE' sinterests as the proprietor of the project, that otherwise contributes to the
efficiency and economy in attaining USACE’ s mission, or that reflects legitimate socio-
economic factors.

7. What projects are included in this change?

The President’ s Executive Order providesthat it shall be the policy of the Federal Government to
encourage the use of PLASs in connection with large-scal e construction projects (defined in the
EO as projects where the total cost to the Federal Government of the project is at least $25
million) as appropriate to promote economy and efficiency in Federa procurement.

8. Are contracts for construction projects that involve less than $25 million also covered?

Executive Order 13502 encourages agencies to use PLAS on projects below $25M in value.
Thus, USACE has the discretion to require use of PLAS on projects where the total anticipated
contract value is expected to be less than $25 million, if use of a PLA will promote efficiency
and economy.

9. Does USACE have to make separate determinations for each of a series of similar or
related projects?

A separate determination must be made for each solicitation for a construction project with an
anticipated contract value of $25 million or more as required by EO 13502 and OMB
Memorandum M-09-22.

10. Do PLAs discriminate against non-union contractors or employees who are not
members of one of the unions?

No. PLAsin connection with public-sector construction contracts are structured to alow all
contractors — union and non-union — to participate. Union hiring halls through which applicants
must ordinarily pass to obtain work on a particular project must be operated in a manner that
does not discriminate on the basis of union membership.

11. Will a contractor be able to use its existing work force on the project?
Y es, PLAs may contain provisions permitting contractors to bring their existing workersto a
particular construction project with them.





12. Won’t requiring use of a PLA reduce the number of bids or competition for a project?

No, requiring use of a PLA does not necessarily reduce the number of bids or competition for a
contract. See Associated Builders and Contractors, Inc. v. Southern Nevada Water Authority,
159 Nev. 151, 159 n. 1, 979 P.2d 224 (S.Ct. Nev. 1999). In addition, in some instances, using
PLASs could increase the pool of potential bidders by encouraging offerors who might otherwise
believe their bid or proposal would not be competitive in terms of price (e.g. union shop
contractors might be encouraged to bid).

13. Are PLAs legal in Right-to-Work states?

Yes. PLAsarelegd in states with Right-to-Work laws prohibiting agreements requiring
employees to become full union members so long as the union security provisions are written to
be consistent with the particular requirements imposed by the statutes in question. Certain
Federal construction projects, however, will take place on property where USACE or another
agency has exclusive federa jurisdiction and State Right-to-Work legislation would not be
applicablein those circumstances anyway. Lord v. Local Union No. 2088, International
Brotherhood of Electrical Workers, 646 F.2d 1057 (5 Cir. 1981), rehearing denied 654 F.2d 723
(1981), cert. denied 458 U.S. 1106 (1982).

14. If acontractor is not actually submitting an executed copy of their PLA as part of their
proposal, how will the Corps evaluate proposal ?

The proposed use of a PLA must be evaluated during the source selection process. Therefore
how the proposed use of a PLA will be evaluated along with any proposal submission
requirements must be addressed in the source selection plan and the solicitation. The weight of
importance given to the use of aPLA will vary depending on the project and the perceived
benefit of the use of aPLA to the Government. Contracting Officers will have discretion in
determining how best to consider the proposed use of a PLA during source selection. Offerors
proposing the use of a PLA may be evaluated more favorably. However, since proposing aPLA
isoptional, offerors who do not propose the use of a PLA still meet the minimum requirement.
Possible areas of evaluation include, requiring the submission of a PLA Implementation Plan
Narrative and/or previous experience with projects that include PLAS as part of the offeror’s
technical proposal which will be rated during source selection.

15. What role should USACE play in managing a PLA during contract performance?
What additional actions will need to be taken as part of administration of a contract
involving a PLA that would not otherwise be taken?

Careful contract administration is very important to be sure that the PLA is properly and lawfully
implemented and to be sure that the PLA succeeds in providing the economies and efficienciesin
procurement anticipated when the determination to require use of aPLA was made. For cost-
reimbursement contracts, Contracting Officers should approve the terms of the PLA for purposes
of establishing that costs included under the PLA will be allowable under the USACE contract.





16. What basic steps should be taken to ensure use of a PLA will advance USACE’s
interest in achieving economy and efficiency?

PDTs should review the project at issue and particularly the schedule and anticipated need for
the end product of the construction in order to determine the sensitivity of the project to any
delaysin project completion and the value in preventing disruptions of work and resolving
disputes that may arise on site. For example, retrofitting of occupied structures or construction
of new buildings or replacement structures may be very time sensitive, especialy if weather in
the area could further restrict construction.

To determine the efficiencies and economies that a PLA might bring to a particular project, the
PDT should assess the complexity of the project involved, and particularly the number of
workers, labor organizations, and employers expected to participate and the value in those
circumstances of coordinating wages, hours, work rules, position classifications, dispute
resolution, and other terms of employment at the project. If the budget is very tight, the certainty
of labor costs provided by a PLA may be particularly important. Similarly, if studiesindicate
there may be a concern about possible shortage of labor with the needed skills and capabilitiesin
the area where the project is being conducted, there could be a significant advantage to obtaining
access to union hiring halls. PDTs may also take into consideration that apprenticeship programs
available under aPLA may contribute to economy and efficiency of the project in a manner that
assures the largest pool of labor involved and is cost-effective in the long run, as well asthe
impact of such programs on immediate project costs. In particular, apprenticeship and hiring hall
programs may make an expanded pool of qualified workers available more expeditiously and
allow the project to get under way faster. Projects at sitesinvolving remediation of significant
environmental hazards or involving particularly dangerous work give riseto particularly acute
safety and health concerns and the advantage of PLAs in facilitating coordination of work on site
may be important in those circumstances. Such considerations may also constitute socio-
economic factors appropriate for consideration by USACE. It may also be helpful to issue a
Sources Sought Synopsisin order to better determine the likely impact of use of aPLA on a
particular project.

17. FAR 22.503(c)(6) talks about other factors. What types of other factors should be
considered during acquisition planning to determine whether or not to use a PLA? Why
would USACE want to promote PLAS?

There are several factors that USACE should consider during acquisition planning in order to
determine whether use of a PLA will advance USACE’ sinterest in achieving economy and
efficiency. The Department of Energy and the Tennessee Valley Authority have found that
projects covered by PLAs tend to comein on time or early, and on budget or under budget, and
that any delays in completion of such projects or any increases in costs that do arise are not due
to labor issues.

PLAs may significantly contribute to the economy and efficiency of aproject by providing a
mechanism for coordinating wages, hours, work rules, and other terms of employment across a
project. Agencies should consider the complexity of the particular projects involved, particularly





with respect to the number of workers and labor organizations and contractors expected to
participate, and the value in those circumstances of coordinating wages, hours, work rules, and
other terms of employment at the project in contributing to efficiency and economy. Improving
coordination of work may also be especially important in projects involving particularly acute
safety and health concerns.

Further, lack of coordination among various employers, or uncertainties about the terms and
conditions of employment of various groups of workers, may create friction and labor disputes.
On larger, more complex projects that will be of longer duration, such problems tend to be more
pronounced. The use of PLAs may prevent such problems from devel oping by providing
structure and stability to large-scale construction projects, thereby promoting the efficient and
expeditious completion of Federal construction contracts. PLAs aso generally include broad
provisions for grievance and arbitration of any disputes that may arise on site so as to promote
the efficient and expeditious completion of Federal construction projects.

Moreover, PLAs commonly provide strong prohibitions of work stoppages, slowdowns, or
strikes for the duration of a project and may specifically obligate senior union management to
use their best efforts to prevent any threats of disruptions of work that might possibly arise.
Agencies should therefore consider the sensitivity of the particular projects to delays and the
value in the circumstances of preventing disruptions of work and of providing processes for
resolving any disputes that do arise on site.

PLAs also commonly include provisions giving employers access to hiring halls maintained by
the participating unions. DOE experience has been that projects covered by PLAS have accessto
awell trained supply of labor available expeditiously, even in remote areas where skilled labor
would have otherwise been extremely difficult to find in atimely fashion. Thus, if thereis
concern about possible shortage of Iabor with the needed skills and capabilities in the areawhere
the project is being conducted, access to union hiring halls could be important means of
obtaining the necessary work force in the most efficient, expeditious, and economical fashion.
Apprenticeship and training programs available through a PLA also help meet labor
requirements — and do so in amanner that is cost-effective for the duration of the immediate
project, that also assures the largest pool of labor involved, and that is cost-effective in the long
run. These factors may also constitute socio-economic factors appropriate for consideration by
an agency.





Enclosure 5

Labor Market Survey: In addressing projects within the scope of Executive Order 13502,
USACE districts will need to undertake a labor market survey as part of their PLA evaluation
process. USACE district PDTs should consider the following:

1. Issuing a Sources Sought Notice:

The Corps of Engineers District is soliciting comments from the construction
community addressing the potential use of Project Labor Agreements (PLA) from large scale
construction projects (exceeding $25 million) within the . A PLA isdefined asapre-
hire collective bargaining agreement with one or more labor organizations that establishes the
terms and conditions of employment for a specific construction project and is an agreement
described in 29 U.S.C. 158(f). Federal Acquisition Regulation (FAR) Policy: (a) Project Labor
Agreement (PLA) isatool that agencies may use to promote economy and efficiency in Federa
procurement. Pursuant to Executive Order 13502, agencies are encouraged to consider requiring
the use of project labor agreements in connection with large-scale construction projects. (b) An
agency may, if appropriate, require that every contractor and subcontractor engaged in
construction on the project agree, for that project, to negotiate or become a party to a project
labor agreement with one or more labor organizations if the agency decides that the use of
project labor agreements will (1) Advance the Federal Governments interest in achieving
economy and efficiency in Federal procurement, producing labor-management stability, and
ensuring compliance with laws and regul ations governing safety and health, equal employment
opportunity, labor and employment standards, and other matters; and (2) Be consistent with law.
Reference: Provision: 52.222-33 Notice of Requirement for Project Labor Agreement Clause
52.222-34 Project Labor Agreement.

Request responses to the following questions:

(1) Should PLAS be executed on selected large dollar contractsin ?

(2) Are there concerns by prime contractors on the availability of skilled construction labor?

(3) Would aPLA benefit a project which contains a unique and compelling mission-critical

schedule?

(4) What type of project should not be considered for PLA clauses?

(5) What is the time impact to the completion of the contract dueto aPLA?

(6) What is the cost impact to the bid dueto aPLA?

(7) What other factors should the Corps consider before deciding to include PLA provisionsin a
Engineer District contract?

2. Construction Community Perspectives:
In addition, the District Contractor Industrial Relations Specialist (CIRS) may be engaged to

contact construction community stakeholders within the project vicinity. The CIRS should
consider contact with local chapters of Construction Industry contractor associations as well as





the local chapter of the Building and Construction Trades Councils. These stakeholder contacts
may be identified as noted below:

a) Associated General Contractors. A national trade association with a nationwide network of
exceptional chapters, AGC represents more than 33,000 leading firmsin the industry - including
general contractors, specialty contractors and service providers and suppliers.

http://www.agc.org/cs/about agc/find a chapter

b) Associated Builders and Contractors. A national trade association representing merit shop
contractors, subcontractors, materia suppliers and related firms in the United States.

http://www.abc.org/chapterl ocator.aspx

c) Contact with Local Building and Construction Trades Councils. The Building and
Construction Trades Department, AFL-CIO, (BCTD) provides essential coordination and
support to the work of its affiliated national and international unions

http://www.bctd.org/Officia -Directory/L ocal -Council s.aspx

3. Governmental Data Sources:

a) Careeronestop (http://www.jobbankinfo.org/). ThissiteisaU.S. Department of Labor
website that provides links to job banks for each of the 50 states. For example, following the
link for New Y ork brings the researcher to the New Y ork State Department of Labor which has
labor market analystsin 10 locations across the state (http://www.jobcentral.org/ny/). These
analysts provide data about wages, economic trends, and labor availability in their region to
employers, developers and others. They also provide occupationa and career information to job
seekers.



http://www.agc.org/cs/about_agc/find_a_chapter�
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http://www.bctd.org/Official-Directory/Local-Councils.aspx�



Enclosure 6

CEXX-XX (Date)
MEMORANDUM FOR RECORD

SUBJECT: Determination on the Use of a Project Labor Agreement for (Solicitation Number,
Project Name and Location)

1. References:

a. Executive Order 13502, Use of Project labor Agreements for Federal Construction
Projects

b. Final FAR Rule, FAR Case 2009-005, Use of Project Labor Agreements for Federal
Construction Projects (75 FR 19168)

c. Office of Management and Budget Memorandum M-09-22, Implementing the
President’s Executive Order on Project Labor Agreements

d. Procurement Instruction Letter (PIL) 2011-01, USACE Policy Relating to the Use of
Project Labor Agreements (PLAS) for Federal Construction Projects

2. Project Description:

3. The following factors have been considered in order to determine whether the use of a
project labor agreement for this project will achieve economy and efficiency in the
completion of the subject project: (check all that apply)

O Use of a PLA will advance the Federal Government’s interest in achieving economy
and efficiency in Federal procurement, producing labor-management stability, and
ensuring compliance with laws and regulations government safety and health, equal
employment opportunity, labor and employment standards, and other matters

O Use of a PLA is consistent with law.

O The project will require multiple construction contractors and/or subcontractors
employing workers in multiple crafts or trades

OThere is a shortage of skilled labor in the region in which the construction project will
be sited.

O Completion of the project will require an extended period of time





[0 PLAs have been used on comparable projects undertaken by Federal, State, municipal,
or private entities in the geographic area of the project

O A PLA will promote the agency’s long term program interests, facilitating the training
of a skilled workforce to meet the agency’s future construction needs

0 The unique and compelling schedule requirements of a particular project (e.g. the
project is tied to court-imposed deadlines or has a mission-critical schedule)

4. Additional Factors. (Provide any additional project or situation specific details,
information or factors (e.g. results of the labor market survey, other projects in the vicinity
where PLAs may have been used, etc.) that apply to the instant determination).

5. Background and Discussion.

6. Evaluation of PLA during Source Selection: If a PLA will be pursed on the project discuss
how the proposed use of a PLA will be addressed during source selection, the weight of
importance that will be given to the proposed use of a PLA, and the rationale behind this
weight.

7. Based on consideration of the above factors, | hereby determine that use of a PLA is/is
not suitable for the subject project.

XXX
Contracting Officer
(Date)
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